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CORRECTIONS 


74 line 10 read ‘resolutions’ instead of ‘‘resolution.”’ 


p- 
p. 99 line 13 insert “of before “water.” 

p. 121 line 33 read “his” instead of “its.” 

p. 132 line 24 read “they” instead of “‘the.” 

p. 149 line 6 read “Sixth” instead of “Six.” 

p. 149 line 33 read “Russell’’ instead of “‘Russel.”’ 

p. 150 line 35 read “Israeli regular’’ instead of “Israel irregular.” 
p. 151 line 27 read “Central” instead of “General.” 

p. 181 note 2 line 3, read “Nacht” instead of “Wacht.” 

p. 197 line 8 read “closest” instead of ‘‘closed.”’ 


p. 209 line 4 read “rooted” instead of “rooter.”’ 


Note, to be added to details on p. 180: 


Since the time of writing, a number of important steps have 
been taken to consolidate the unity of the Resistance Movement. 
The most important of these are, the establishment of the Unified 
Command embracing all the genuine Resistance Organizations in 
February 1970, the setting up of the Central Committee by the 
Palestinian National Council, and the appointment on 16 June 
1970 of a six-man secretariat to direct the Movement’s action. 
The whole Resistance thereby became unified in one cohesive 
body. 
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INTRODUCTION 


Theory and Practice: the Dichotomy of International Law 

It is hoped that this work may serve some useful purpose because 
there is widespread public ignorance on the Palestine question and on 
the doctrines and norms of international law. This dual ignorance has 
resulted in a great many misconceptions about the rights of the Pales- 
tine people, as international law recognizes them. It is very hard for the 
inadequately informed layman in, say, the Western World, to relate the 
issue of Palestine to international legal principles when he is ignorant of 
both subjects. 

This relative study is important to a proper understanding of the 
two subjects. The conflict of Palestine is essentially the outcome of dis- 
regard for basic international legal precepts. Likewise, for the broad 
structure of international law, Palestine is a vital test case. If the funda- 
mental rights at issue in Palestine can be secured, then international law 
will become meaningful, its moral authority can be strengthened, and 
humanity can at last begin to build a world order based on legality 
instead of rapacity. Conversely, if these rights are not secured, then inter- 
national law will be a laughing-stock, a precedent will be established for 
flaunting its precepts with impunity, and the dogma of “might is right” 
will reign triumphant. The matter is no less than this: whether justice 
can prevail over military and material force, and in this, much is at 
stake, not only for the Palestine people, but for all humanity. 

In this context, the argument is often raised that international law 
is already a meaningless utopian concept, more honoured in the breach 
than the observance, with a wide gap between theory and practice: while 
lofty ethical principles are enshrined in international law, the reality of 
international relations, with repeated wars, acts of aggression and domina- 
tion, violations of treaties and so on, is a sad departure from those prin- 
ciples. There is some truth in this, but international law, a human crea- 
tion, is very much what we make it, and this dichotomy is merely a 
reflection of deficiencies in present human societies and the international 
legal structures we have established. 
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With regard to international legal theory, there has been great pro- 
gress in this field, particularly following World War Two. This pro- 
gressive development of international law has resulted in the Geneva 
Conventions of 1949, the raising of the ethical level in the conduct of 
war, United Nations initiatives to establish legally recognized indepen- 
dence for many formerly colonized states and the outlawing of racial 
discrimination. All these are, theoretically, positive achievements. 

At the same time, we must not forget that this age which has seen 
these great strides in international legal theory is also characterized by 
more violations of international law than any previous age, even includ- 
ing that of the Nazis’ depredations. States which are powerful enough 
can, and often do, commit acts of aggression with impunity; weaker 
states, even when nominally sovereign, have their sovereignty undermined 
by the subtle methods of neo-colonialism which are harder to pinpoint 
as actual violations of international law than those of classical imperial- 
ism. This is the age of the power bloc, an age in which campaigns of 
armed force, undeclared as wars, have caused wider and more systematic 
death than most declared wars in past history. The killings of over three 
million Vietnamese (a million of them children), a million Algerians, 
a million Indonesians, countless thousands in Kenya, the Congo, Angola, 
Guinea-Bissau, Mozambique, South Africa, Cyprus, Malaya, Latin Ame- 
rica, the Middle East, are a serious reminder of the inefficacy of interna- 
tional law as at present constituted. 

The history of the United Nations contains a long list of unimple- 
mented resolutions. More of these concern Palestine than any other ques- 
tion, but many are related to similar problems like South Africa, Rho- 
desia or the Portuguese colonies. A state, if it is powerful enough, simply 
disregards such resolutions and seldom suffers any penalty. This has 
given rise to a criticism that the fault of the United Nations is that it is 
“toothless.” Yet when it was fitted with a set of teeth in the Korean War, 
it bit the wrong people. 

Regarding the implementation of international law, the United Nations 
“provokes the desire, but it takes away the performance,’ to quote 
Shakespeare out of context. This is due to the Organization’s actual 
structure which concentrates too much power in the hands of stronger 
states in the Security Council, and its unrepresentative character in that 


(1) For details of the U.S. military campaign in Vietnam, see Bertrand Russell, 
Appeal to the American Conscience (London, 1966). 
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the lawful Government of China, the country with the world’s largest 
population, is excluded, as are other popular democratic States in Viet- 
nam, Korea and Germany, whose legality and sovereignty are unques- 
tionable in the civilized norms of international law. Communities which 
are non-self-governing, such as Namibia, Oman or Zimbabwe, are of 
course denied representation in the international decision-making process 
of the U.N., although they may present their case as petitioners and 
possibly have their right to independence recognized by resolutions. 

While many lawful sovereign states, such as China or the Korean 
Democratic Republic, are excluded, the U.N. has granted membership to 
the present Israeli and South African regimes, which cannot truthfully 
be called legal or representative of the lawful peoples of the territories 
they control. 

The U.N.’s inadequacies in representation, as well as the privileges 
of the permanent members of the Security Council, the body responsible 
for taking effective measures for enforcing U.N. decisions, prevents the 
democratic principle being applied in international law. The permanent 
members already exercise too much power in economic, political and 
military terms. Their privileges in the Security Council, including their 
veto rights, place them in a position of being beyond the reach of the 
law when they can act in agreement. This is a denial of the principle 
of “equal rights’ embodied theoretically in the U.N. Charter. It explains 
much of what is wrong with the present structure of the United Nations. 

While this introduction examines some of the shortcomings of the 
present structure of international law, it must be emphasized that this 
work is concerned with the Palestine question in the light of the principles 
of international law as at present constituted. Only in the concluding 
chapter will this writer re-examine international law at its present stage 
and offer some suggestions, in the light of issues raised by the Palestine 
question, as to how the progressive development of international law 
may usefully be pursued, so as to prevent similar injustices occurring in 
future. 
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CHAPTER I: LEGAL ASPECTS OF CONQUEST, THE USE OF 
FORCE AND DISPOSSESSION 


There are many misconceptions about the Palestine problem and 
its origins. It is necessary, therefore, to stress that the prime principle at 
stake is that of a people’s title to ownership of their homeland. In that 
sense it has parallels with the problems of Rhodesia and South Africa, 
which have been conquered by alien settlers who have imposed their 
discriminatory rule on the original inhabitants. An additional complica- 
tion exists in the case of Palestine in that the dispossession has been 
more thorough and the majority of the legitimate inhabitants have been 
driven out by the settlers, the Israelis, and are forced to live outside the 
confines of their national homeland as refugees. 

Zionist propaganda tries, all too often successfully, to convince the 
Western public that Palestine rightfully belongs to the Israelis, who only 
want to. live peacefully in their little state, but are prevented from doing 
so by surrounding hordes of bloodthirsty Arabs (that phrase is actually 
used frequently by one of the more lurid and inaccurate writers in the 
New York Times, Joseph Alsop). Ordinary Western people are confused 
with phrases like “‘an oasis of democracy in a desert of military dictator- 
ship’’ or “an island of development in a sea of backwardness” which 
propagandists use to describe the Israeli state. Thus, few Westerners are 
aware that what has been happening in Palestine for over fifty years is 
somewhat different from the portrayal in many information media. To 
understand why there is a Palestine problem, why the peace of the 
Middle East is disturbed and why the people of Palestine are being com- 
pelled to wage a national liberation struggle, it is necessary to trace the 
whole situation back to its origins. 

Zionists use a number of arguments to justify the exclusivist Israeli 
state. They claim that Palestine should belong to the Jews because God 
promised it to them, because Jews need a home to escape from persecu- 
tion, because the land was a desert which they have now developed, 
because the Balfour Declaration, the League of Nations Mandate and 
the United Nations Partition Resolution gave it to them, and finally, 
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because they now hold it by right of conquest. Only the last excuse has 
any practical logic to it, and that is the sort of excuse that can be reversed. 
What was seized by the sword can be regained by the sword, and the 
Zionist justification of the right of conquest implicitly justifies the Pales- 
tinian people’s use of force to regain what was conquered from them. Let 
us examine the other arguments historically. 

The Biblical promise argument would not concern us were it not 
that so many are misled by it. The Bible is not, in fact, considered a 
basis in international law for recognition of the legality of states. Suffice 
to say, however, that according to the Bible, God promised a land area 
including Palestine to “the seed of Abraham’ which includes the Arabs 
descended from Abraham’s eldest son Ishmael. The Biblical argument, 
in effect, gives the Arabs a better claim to Palestine than the Zionists, 
the majority of whom are descended from European converts to Judaism 
with no relationship to Abraham. 

At the time of the First World War, Palestine had about 700,000 
inhabitants, of whom the majority, 574,000, were Muslims, 70,000 were 
Christians and 56,000, or eight per cent, were Jews.” Most of these Jews 
were ethnically Arabs, who followed Judaism. Roughly 12,000 of them 
were of European origin. They had come to live in Palestine for religious 
Teasons or to escape persecution, and the Palestinians had followed the 
normal Arab custom of granting them refuge; in the same way, Jews 
oppressed by the Spanish Inquisition in the 15th and 16th centuries 
had been given asylum and citizenship in North African Arab coun- 
tries.* Thus Palestine was then an Arab country, almost totally inhab- 
ited by Arabs of different religions, with an enlightened attitude of reli- 
gious tolerance. It is unfortunate that Zionism, which claimed to offer a 
refuge to the persecuted Jews, in fact undermined the refuge to which 
thousands of European Jews had turned for centuries, by damaging the 
good feeling that had previously existed between them and the Arabs 
who had offered them asylum. 

By standards prevailing early this century, Palestine then had a rea- 
sonably prosperous agricultural economy. The olive oil industry had 
been built up over several centuries, and olive plantations covered a fair 
portion of Palestine’s area. Arab citrus fruits, in particular the Jaffa 

(2) Sami Hadawi, Bitter Harvest (New York, 1967), p. 11. 


(3) See Rom Landau, Morcccan Drama (London, 1956) for details on the history 
and conditions of Jews in Morocco. 
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orange, were well known for their quality and were exported to Europe— 
1,608,570 cases of Jaffa oranges in the year 1912-1913, for example. 
Grapes, corn and vegetables of various sorts were also grown.* The fertile 
coastal plain, seized almost in its entirety by the Zionists in 1948, had 
been highly cultivated for generations. While some agricultural and indus- 
trial development has been carried out in Palestine under Israeli rule, 
many Arab states have done far more with far less money than has 
been poured into the Zionist state by the powers that finance it. The 
U.A.R.’s Aswan Dam or Syria’s Euphrates Dam, for instance, dwarf 
all Israeli development projects. 


1. The Balfour Declaration and the Terms of the Mandate 

The theory of Zionism grew up in the atmosphere of the zenith of 
European colonization in the latter half of the 19th century. Under the 
impact of Theodor Herzl’s theories, it crystallized into a coherent poli- 
tical movement with the holding of the first Zionist Congress at Basle 
in 1897. The Congress adopted as its programme: 


1. The programmatic encouragement of the settlement of Palestine with 
Jewish agricultural workers, labourers and artisans; 

2. The unification and organization of all Jewry into local and general 
groups in accordance with the laws of their respective countries; 

3. The strengthening of Jewish self-awareness and national con- 
sciousness; 

4. The preparation of activity for obtaining the consent of the various 
governments, necessary for the fulfilment of the aim of Zionism.® 


The last item in fact amounted to a strategy for transforming Zionism 
from a theoretical movement into a factor that would influence interna- 
tional affairs and relations between states. The achievement of it, would, 
in fact, place Zionism within the sphere of activities covered by interna- 
tional law. In order to succeed in this, Zionism would have to secure the 
patronage of at least one of the major Western powers engaged in colo- 
nization. The Zionists were not too particular about which empire was 
to be their ally. Herzl tried the Kaiser of Germany in 1898, but was 
turned down. He offered Zionism’s services to the Ottoman Empire for 
an anti-Christian campaign. and was very properly rebuffed. Perhaps his 
greatest success was with the Russian Czarist Minister of the Interior, 
Wenzel von Plehve, well-known for his sponsorship of pogroms. Plehve 


(4) Hadawi, op. cit., p. 10. 
(5) Alex Bein, Theodor Herzl, A Biography (Philadelphia, U.S.A., 1945), p. 239. 
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declared his full support for the Zionist programme, doubtless considering 
it a good means whereby Russia could be rid of its Jews.® 

Despite the strivings of Herzl, it was a younger and rival Zionist 
leader, Chaim Weizmann, who succeeded in obtaining the patronage of 
an imperial power, 20 years after the first Zionist Congress and 13 years 
after Herzl’s death. The imperial power was Britain, the document affirm- 
ing the patronage was the Balfour Declaration of 1917. 

The reasons for Weizmann’s success are worth examining. It 1s 
erroneously believed by many that the Balfour Declaration was given in 
a moment of carelessness by the British Government without an awareness 
of its full implications, in a desperate effort to win Jewish support in the 
First World War. On the contrary, although some unforeseen complica- 
tions were to arise from time to time in implementation, the British 
Government was fully aware of the broad long-term results likely from 
such an act. It was not aimed at short-term benefits for British policy. 
Zionism at that time was supported only by a small minority of Jews 
who were not in a position to influence the war decisively, and the Balfour 
Declaration risked losing Britain her ally in the Middle East, the Arabs 
fighting Ottoman Turkey. The real motives of British policy only emerge 
from a study of the situation of Palestine itself. 

Up to the end of the First World War, Palestine was under Ottoman 
rule. Being a coastal region, its inhabitants were in closer contact with 
international cultures and ideas, and more educated and organized, than 
those who lived in more inland and isolated Ottoman-held territories. 
It was one of the areas where the Arab cultural renaissance took root 
early this century, and the idea of liberation from imperial control became 
firmly implanted. Another significant aspect of Palestine was its geogra- 
phical position, lying at the meeting point between Asia and Africa and 
at an important strategic spot in the Eastern Mediterranean. Because of 
this geographical fact, empire builders who sought world domination, 
whether Alexander the Great or Napoleon, have always made a point 
of trying to control Palestine and the surrounding area. This idea un- 
doubtedly entered the considerations of the British Government. 

The broad strategic implications of a Zionist state were that it 
would secure imperial domination of the Middle East, slice the Arab 
World in half and drive a wedge between Asia and Africa, a geographical 


(6) Moshe Menuhin, The Decadence of Judaism in Our Time (New York, 1965), 
pp. 44-47, and Chaim Weizmann, Trial and Error (London, 1949), pp. 106-109. 
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obstacle to the unity of liberation forces in those two continents. While 
imperialism was concerned with suppressing any anti-colonial revolts, and 
was particularly anxious that there should be no coordination between 
anti-colonial movements in different areas, at the same time, it had its 
own rivalries between the different imperial powers. The imminent collapse 
of the Ottoman Empire led to a scramble on the part of the British and 
French Governments to carve up the Ottoman-held territories. The British 
statesman Asquith, on 28 January 1915, made this comment in his Diary 
on the project of a Zionist state: 


It reads almost like a new edition of ‘Tancred’ brought up to date. I 
confess I am not attracted to this proposed addition to our responsibilities, 
but it is a curious illustration of Dizzy’s favourite maxim, ‘Race is every- 
thing,’ to find this almost lyrical outburst from the well ordered and 
methodical brain of Herbert Samuel. (He added, a few weeks later): Curious- 
ly enough, the only other partisan of this proposal is Lloyd George, and 
I need not say he does not care a damn for the Jews or their past or their 
future, but thinks it will be an outrage to let the Holy Places pass into 
the possession or under the protectorate of ‘agnostic and atheistic’ France.’ 


Despite his perceptiveness regarding the essential racialist nature of 
Zionism, Asquith failed to grasp its strategic importance for imperialism. 
However, it was the “imperialist realism’’ of Lloyd George which even- 
tually prevailed, for he was the Prime Minister responsible for the Balfour 
Declaration. The Declaration was in the form of a letter from Arthur 
Balfour, then British Foreign Secretary, to the Zionist, Lord Rothschild. 
It stated: 


His Majesty’s Government view with favour the establishment in Pales- 
tine of a national home for the Jewish people and will use their best en- 
deavours to facilitate the achievement of this object, it being clearly under- 
stood that nothing shall be done which may prejudice the civil and religious 
rights of existing non-Jewish communities in Palestine or the rights and 
political status enjoyed by Jews in any other country.® 


There are three points in the actual text of this document which 
make it completely meaningless in international law. First, the term 
‘National Home’ is unknown in international legal practice. International 
law is now concerned primarily, and was then concerned totally with 
states and relations between them, not with fantasy concepts like national 


(7) Quoted by Weizmann, op. cit., p. 193. Dizzy was the nickname of Disraeli, 
the famous Prime Minister and architect of British imperialism. Tancred was one of 
Disraeli’s novels. Disraeli came from a Jewish family converted to Christianity. 

(8) See Weizmann, op. cit., pp. 256-262, for details of the careful choice of 
wording for the Balfour Declaration. 
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homes that have never been properly defined. The very vagueness of this 
term caused trouble later, as it was uncertain whether a Jewish State 
was intended, which would alter the entire nature of Palestine, or a place 
of refuge for Jews to practise their religion freely, which Palestine was 
anyway without British Government interference. One distinguished scholar 
makes out a convincing case for saying the ambiguity of the Declaration’s 
wording was intentional: 


There is one point upon which there is no doubt. Whatever is to be 
found in the Balfour Declaration was put into it deliberately. There are no 
accidents in that text. If there is any vagueness in it this is an intentional 
vagueness. If it is vague, the admiral is vague who orders his destroyers 
to emit a smoke-screen.® 


Secondly, the term “Jewish people’ was incorrect. A people, inhab- 
iting an internationally-recognized state area like Great Britain, China, 
France or Iran, share a heritage that is ethnic, geographical, linguistic, 
cultural or historical. No such ties bind, say, a Yemeni Jew with an 
Abyssinian or German of Jewish faith. The only tie between them is 
religious, and international law does not recognize this as a basis for 
a nation-state’s existence. Imagine the confusion if a ‘National Home’ 
for the “Christian people’ were to be proclaimed! Yet the concept of the 
“Christian people” is no more absurd than that of the “Jewish people.’’?° 

Thirdly, to describe some 92 per cent of Palestine’s inhabitants as 
“existing non-Jewish communities’ shows a disregard for the majority, 
whose rights anyway were bound to be affected adversely by a total 
transformation of their country to their disadvantage. Let us examine a 
British scholar’s analysis of the significance of the Declaration’s so-called 
protective clause: 


There is more than mere preposterous nomenclature in the use of the 
phrase “non-Jewish communities in Palestine” to describe the Arabs. It is 
fraudulent. It was done in order to conceal the true ratio between Arabs 
and Jews, and thereby to make easier the supersession of the former ... 

The Arabs were guaranteed civil rights, again because to the unalert 
ear it sounded as though they were being assured a man’s normal rights, the 
freedom to choose the government of his country which every decent man 
should enjoy, the common political rights of a democratic regime. 

But in fact the Arabs were not assured these at all. The effect, and 
the aim, of the clause actually was to withdraw from the Arabs (fighting 


(9) J.M.N. Jeffries, Palestine: The Reality (London, 1939), pp. 172-173. 


(10) For a scientific refutation of the “Jewish race” concept by Jewish writers, 
consult Abram Leon, The Jewish Question (Mexico, 1950), pp. 203-206, and Alfred 
Lilienthal, What Price Israel? (Chicago, 1953), pp. 213-228. 
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or suffering for us at the time under promise of independence) those very 
sights of independence for which they had contracted; to say nothing of 
their natural title to them. By sleight of tongue civil rights were sub- 
stituted for political rights. If civil rights meant anything, which was 
uncertain and would take long legal proof (which was never offered) they 
meant most likely civic or borough rights, or such rights as a foreign 
householder can exercise in a country of which he is not a citizen. But this 
was untested theory. As practice went, ‘civil rights’ was an expression 
which was left without any interpretation, and so had no existence as a 
surety or guarantee at all. 

When in Jerusalem, once I asked a High Commissioner himself what 
were civil rights, and the answer of the High Commissioner was that “Well, 
they would be very difficult to define.’ Which is precisely why they were 
guaranteed to the Arabs. It was a triumph of draftsmanship, of course, to 
take everything away from them in terms which appeared to safeguard them. 
A skilful ruse of the drafters, if a knavish one.11 


Furthermore, the circumstances in which the Balfour Declaration 
was issued rendered it a totally illegal document. In 1917, the British 
Government had no jurisdiction over Palestine, which was an Arab- 
inhabited territory governed by Turkey. The British Government, through 
a letter from their Foreign Secretary, were very generously disposing of 
someone else’s property without consulting the lawful owners. As the 
Jewish writer Arthur Koestler has stated: 


In this document one nation solemnly promised to a second nation the 
country of a third.12 


Even if the British Government had had jurisdiction over Palestine 
at that time, the document would still have been invalid, as it violated 
a previous solemn undertaking to the Arab people, the lawful owners of 
Palestine. Britain, at war with Germany, Austria and Turkey, had made 
an agreement with the Arabs in 1916. According to the correspondence 
between Sharif Husain of Mecca and Sir Henry Macmahon, which 
constituted a binding agreement between the British Government and 
the Arab movement of revolt against Ottoman Turkey, Britain would 
recognize the independence of a unified Eastern Arab State in exchange 
for a military alliance. There was no mention in this agreement that 
Palestine was to be excluded from the area of the Arab State. On the 
contrary, in a letter excluding British recognition of portions of northern 
Syria and Iraq from the Arab State, the British Government gave specific 


(11) Jeffries, op. cit., pp. 178-180. 


(12) Arthur Koestler, Promise and Fulfillment (London, 1949), p. 4. The use 
of the term “nation” to describe the Jews is inaccurate. 
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recognition to the Arab State’s legal right to all the remaining area, 
including Palestine.?* 

An earlier violation of the agreement in the Husain-Macmahon cor- 
respondence had been Britain’s secret negotiation of the Sykes-Picot 
Agreement with France and Russia, providing for parts of Palestine to 
be placed under ‘‘an international administration,’ as well as for other 
portions of Arab territory to be detached and placed under French or 
British rule. The British negotiator, Sir Mark Sykes, was a Zionist. 


According to Sykes himself, it was Gaster who converted him to the 
cause shortly after his appointment to the service of the War Cabinet ... The 
Sykes-Picot Agreement was, in a sense, contrary to the desires of the Zionists 
in that it provided for an international control of Palestine instead of a man- 
date run by a pro-Zionist British Government. On the other hand, how- 
evet, it served to negate any implied promises to the Arabs, thus eliminating 
the possibility of Arab control and affording the Zionists time to wrest 
Palestine for themselves. In this sense, it served the Zionist cause.14 


It is axiomatic in international law that no state may undertake any 
action which is a violation of a previous solemn commitment. This is 
the whole basis of treaty international law. The prior commitment remains 
binding until terminated by the parties to it, and any contrary undertaking 
is automatically null and void. Thus both the Sykes-Picot Agreement 
and the Balfour Declaration were illegal and invalid, in that they were 
British violations of prior pledges in the Husain-Macmahon correspon- 
dence. 

The Sykes-Picot Agreement’s provision on the “international admi- 
nistration’ for Palestine was not implemented, and the Zionist wish for 
a British Mandate was fulfilled. 

Immediately after the First World War, the principle of self-deter- 
mination became firmly established in the theory of international rela- 
tions. US President Woodrow Wilson included it in his 14 points 
which were to form the guidelines for the Versailles Peace Conference 
and the establishment of the League of Nations. On 8 January 1918, 
President Wilson stated specifically: 


(13) See the appendix of George Antonius, The Arab Awakening (London, 1938), 
for texts of the Husain-Macmahon correspondence. 


(14) Alan R. Taylor, Prelude to Israel (New York, 1959), pp. 16-17. Moses 
Gaster was a leading British Zionist and colleague of Weizmann. 
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The other nationalities which are now under Turkish rule should be 
assured an undoubted security of life and an absolutely unmolested oppor- 
tunity of autonomous development.+5 


These nationalities, of course, included the Palestinians. Even on 
16 June 1918, the British Government made an official declaration ap- 
plicable to Arab territories. This affirmed: 


The policy of His Majesty’s Government towards the inhabitants ... is 
that the future government ... should be based upon the principle of the 
consent of the governed.1% 


This principle was implied in Article 22 of the League of Nations 
Covenant. This Article also specifically dealt with communities formerly 
under Ottoman rule: 


Their existence as separate nations can be provisionally recognised sub- 
ject to the rendering of administrative advice and assistance by a Mandatory 
until such time as they are able to stand alone. The wishes of these com- 
munities must be a principal consideration in the selection of the Mandatory. 


The League’s appointment of Great Britain as the Mandatory power 
for Palestine and the Mandate’s terms can be considered irregular in 
international law on these counts: 

1) The separation of Palestine from the rest of the Eastern Arab 
area and its subjection to British rule constituted a British violation of 
the agreement in the Husain-Macmahon correspondence. 

2) The League of Nations made no attempt to ascertain the wishes 
of Palestine’s inhabitants, and the appointment of Britain was therefore 
a contravention of Article 22 of the League Covenant as well as the 
general principle of self-determination. 

3) The terms of the Mandate contained the Balfour Declaration 
as their preamble and as the basis of several of their articles. Since, as 
has been shown above, the Balfour Declaration was an illegal document, 
this made these terms of the Mandate invalid in international law. 

4) The British Government, in issuing the Balfour Declaration, had 
committed themselves to a policy detrimental to the Palestine people’s 
interests, which made Britain unfit to exercise mandatory responsibilities 


(15) Point XII of President Wilson's statement; quoted by Harry N. Howard, 
The King-Crane Commission (Beirut, 1963), p. 5. 


(16) Cited in Antonius, op. cit., pp. 433-434. 
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in Palestine. The terms of the Mandate included many provisions on the 
Mandatory’s measures for the setting up of the Jewish “national home.’ 
Both these facts made the Mandate contrary to a further provision of 
Article 22 of the Covenant, that in mandated states, ‘‘the well-being and 
development of such peoples form a sacred trust of civilization.” 


2. Lionism and the Impertal Powers 

To understand the way in which the British Mandate operated and 
the Israeli State was established and maintained, it is necessary to examine 
the relationship between Zionism and imperialism. Like white supremacist 
colonialism in Africa, Zionism can only survive territorially if it preserves 
an organic link, a symbiotic relationship, with at least one imperial power 
or the imperialist bloc as a whole. Because its title to the territory it 
occupies will continue to be contested by the original owners, a settler 
state has to face a series of wars until it is either dislodged, as happened 
with the Crusaders, or else it succeeds in the genocide of the original 
owners, as did the United States of America. While the outcome of these 
wars remains in the balance, the settler state must preserve an umbilical 
cord with the parent imperialism through which economic aid, further 
settler manpower, Phantom aircraft, and so forth, can be channelled. 
Nor is this phenomenon invalidated by the contradictions which arise 
from time to time between imperialism and the settler state. Child and 
parent may quarrel, but both know that if the umbilical cord is irre- 
vocably cut too early, the settler state will perish. 

This was understood by the Zionists from the very start, as is 
evidenced by Herzl’s negotiations with various imperial powers. in 1917, 
before the Balfour Declaration was issued, “Zionism envisioned the ful- 
fillment of its aim through the medium of British suzerainty alone. This 
served to reassure the British Government that its own strategic inter- 
ests in Palestine would receive consideration as an integral part of any 
agreement reached between itself and the Zionist Organization.”’*’ The 
link between Zionism and Britain as the leading imperial power was 
further strengthened by the appointment of the Zionist Herbert Samuel as 
the first British High Commissioner for mandated Palestine. On this, 
Weizmann stated: 


(17) Taylor, op. cit., pp. 18-19. 
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I was mainly responsible for the appointment of Sir Herbert Samuel to 
Palestine. Sir Herbert Samuel is our friend. At our request he accepted that 
difficult position. We put him in that position. He is our Samuel.18 


Colonel Fred Kisch of British Intelligence, a man “belonging to 
both worlds. English as well as Jewish,’?® was appointed to the Palestine 
Executive of the World Zionist Organization. His position was indicative 
of the relations between the Zionists and the British Government through- 
out most of the period between the two world wars. Incidents like the 
publication of the relatively balanced Haycraft Commission Report, 
which indicated that the Arabs of Palestine had genuine grievances, or 
the issuing of the 1939 White Paper, which slowed the pace of Zionist 
immigration, reflected not so much a basic conflict between Zionism and 
British imperialism, as a difference of method to be used in the attain- 
ment of essentially similar aims. While the Zionists were impatient to 
build up their manpower and seize as much territory as possible, the 
British Government preferred a policy of gradualism, which would 
enable them to maintain some influence over those Arab Governments 
which still believed in the ‘honest intentions” of British policy. How- 
ever, neither British authorities nor Zionists departed from their original 
intention of establishing the Zionist State as an outpost of Western im- 
perial control. 

Zionism’s successes under the Mandate were considerable. It suc- 
ceeded in building up its manpower considerably under British protec- 
tion; thus ‘in 1931, there were only 174,616 Jews in Palestine, but by 
1939 the number had risen to 445,457."2° This phenomenal increase was 
achieved through massive immigration. The manpower was also armed 
during this time, through the Haganah smuggling in arms and hiding them 
in kibbutzim. According to a Jewish writer who later became disillusioned 
with Zionism, this was the position in the 1920’s and 1930’s regarding 
arms smuggling: 


The authorities were well aware of this, and not only tolerated this 
practice, but at times even issued ‘illegal’ arms to Haganah ... Haganah was 
still illegal, and was to remain so to the end; but it was a tongue-in-cheek, 
almost affectionate kind of illegality ... Had the authorities made a search 
and found the arms, they would have had to confiscate them and arrest the 


(18) Quoted by Jeffries, op. cit., p. 371. 
(19) Weizmann, op. cit., p. 295. 
(20) Menuhin, op. cit., p. 92. 
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settlers. But they made no searches in those days. During the same period 
scores of Arabs were hanged or sentenced to many years of prison if found 
in possession of a rifle.?1 
The Mandate administration also allowed the Zionists to carry out 
a practice of racial discrimination that greatly facilitated the dispossession 
of the Palestinian people. A Jewish anti-Zionist and former resident of 
Haifa has described this in the following terms: 


Some time in 1944 a rumour spread that a couple of Arab workers 
were employed at the back of a cafe in Tel Aviv. The result: a crowd of 
thousands went and smashed the windows and broke up the furniture. As 
the Arab peasant, out of sheer poverty, was ready to sell his produce for a 
much lower price than was asked by Jewish agriculturalists, the Zionists 
prevented the fellaheen from coming and selling their produce in the Jewish 
market. And when, under pressure of hunger, a fellah dared to break the 
boycott, he was subjected to beating and spoilation of his produce ... Not 
one Zionist party—not even the most extreme ‘left’ of Hashomer Hatzair, 
now Mapam—opposed the boycott of the Arab workers and peasants.?2 


The technique of boycott backed up by violence was used also by 
Nazi Germany against Jewish citizens. 

A further gain by the Zionists under the Mandate was their success 
in preventing the emergence of democratic institutions. Article 3 of the 
terms of the Mandate had recognized a right of internal autonomy for 
Palestine, and this was pressed by the five existing Arab political parties 
in their demand for a democratic parliament in 1935. Although the 
British High Commissioner was authorized to establish a Legislative 
Council, this was opposed by the Zionist Congress and its establishment 
was prevented.?* 

The immigration restrictions in the 1939 White Paper caused a more 
serious contradiction of method between Zionism and the British Gov- 
ernment than had hitherto occurred. At the same time, “many Zionists 
began to feel that Britain was losing her position as a first class power, 
and they therefore turned to the United States as the primary source of 
Gentile support for Zionism.'’?* Thus began the period of close coopera- 
tion between Zionism and the United States as the new leader of the 
imperial powers, a cooperation which has continued to this day. The 
period was ushered in by the Biltmore Programme, adopted in May 


(21) Koestler, op. cit., pp. 70, 72-73. 

(22) Tony Cliff, The Struggle for the Middle East (International Socialism Pam- 
phlet, London, 1967), p. 1. 

(23) Taylor, op. cit., p. 53. 

(24) Ibid., p. 61. 


24 


1942 by the Extraordinary Zionist Conference in New York. This Pro- 
gramme’s most significant feature was its acceptance of David Ben 
Gurion’s thesis “that the concept of bi-nationalism be discarded if it 
entailed offering Palestinian Arabs equal representation with Jews in 
the departments of government.” This was a clear affirmation of the 
racially discriminatory content of Zionism. 

Throughout the period of the British Mandate, the Zionist gains can 
be attributed to the fact that neither the establishment nor the execution 
of the Mandate accorded with the principles of international law. The 
legal questions of establishment have been considered above. The exec- 
ution of the Mandate, involving the drastic alteration of the character of 
Palestine’s population against the majority’s wishes, and the arming of 
the new settlers with a view to dispossession of the original inhabitants, 
involved a serious violation of the self-determination principle. Also, the 
failure to implement Article 3 of the Mandate’s terms and the toleration 
of practices such as racial discrimination proved that the British Govern- 
ment was unfit to exercise “‘a sacred trust of civilization.” 

Nor can the course of events of the Mandate be considered to be 
mitigated by the fact that the contradiction of methods between Zionism 
and the British authorities became sharpened to the point of violence 
in the 1940’s. This was not caused by the British Government relenting 
and wishing to make amends, as some writers have attempted to suggest. 
Had the British Government really wished to change their policy, they 
would have respected the principle of self-determination and granted 
Palestine independence in the form desired by the majority of its inhab- 
itants. The fact that the British Government at no stage took this step 
indicates that the aim of policy remained essentially the same as it had 
been from 1917 onwards; namely, the dispossession of the Palestinians. 

Certain Zionist writers have also given an erroneous picture of his- 
tory by referring to Zionism’s disagreement with the British authorities 
as “Israel’s war of independence.” In fact it was nothing of the sort. 
The Israelis’ position at the close of the Mandate was similar to that 
of the white settlers in Rhodesia when they issued their unilateral declara- 
tion of independence; a position of more impatient extremism than that 
of the suzerain imperial power. To speak of “Israel’s war of independence’ 
is as misleading as it would to be describe Mr. Ian Smith as an anti- 
imperialist liberation fighter. 


(25) Ibid., p. 59. 
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3. The Arab Legal Position up to 1947 

In 1919, President Woodrow Wilson of the United States sent a fact- 
finding body, the King-Crane Commission, to the Middle East, to study 
the Arab province of Syria (of which Palestine had historically been a 
part) which had formerly been under Ottoman rule. The most important 
question the Commission had to consider was the problem raised by the 
Zionist efforts to colonize Palestine. The Commission’s report included 
these observations: 


The Commissioners began their study of Zionism with minds pre- 
disposed in its favour, but the actual facts in Palestine coupled with the 
force of the general principles proclaimed by the allies and accepted by the 
Syrians have driven them to the recommendation here made ... 

This fact came out repeatedly in the Commission’s conferences with 
Jewish representatives, that the Zionists looked forward to a practically com- 
plete dispossession of the present non-Jewish inhabitants of Palestine ... 

In his address of 4 July 1918, President Wilson laid down the follow- 
ing principle as one of the four great ‘ends for which the associated peoples 
of the world were fighting’: ‘The settlement of every question, whether of 
territory, of sovereignty, of economic arrangement or of political relationship, 
upon the basis of the free acceptance of that settlement by the people imme- 
diately concerned and not upon the basis of the material interest or advan- 
tage of any other nation or people which may desire a different settlement 
for the sake of its own exterior influence or mastery.’ If that principle is 
to rule, and so the wishes of Palestine’s population are to be decisive as to 
what is to be done with Palestine, then it is to be remembered that the non- 
Jewish population of Palestine—nearly nine-tenths of the whole—are empha- 
tically against the entire Zionist programme ... 

To subject a people so minded to unlimited Jewish immigration, and 
to steady financial and social pressure to surrender the land, would be a 
gross violation of the principle just quoted, and of the people’s rights, 
though it kept within the forms of law.26 


The importance of this statement is that it pointed to the sort of 
principles that should be respected in relation to Palestine, and gave an 
accurate forecast of the course of events that would ensue if these prin- 
ciples were disregarded. That the Commission’s warning was ignored by 
the League of Nations and its creation, the British Mandate, is now part 
of history. The King-Crane Commission also observed clearly that the 
Palestinians’ apprehensions were justified, and that the aim of Zionism 
was not so much to find a refuge for persecuted Jews, but rather to dis- 
possess a people of their homeland. These facts revealed by the King- 
Crane Commission enable one to understand the motivation of Arab 
policy during the Mandate period. The Arabs in general had given ample 


(26) See Howard, op. cit., pp. 349-350, and Official Documents, Pledges and 
Resolutions on Palestine (Palestine Arab Refugee Office, New York, 1959), pp. 20-21. 
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evidence of their hospitality towards persecuted Jews, but the Arabs of 
Palestine, like any other people, were unwilling to sit idly by and watch 
their country being usurped. 

A severe disadvantage from which the Palestinians suffered was 
their lack of means to present their case where international decisions 
were being made. While the Zionists possessed a large and sophisticated 
international organization, often assisted by imperial interests, which was 
able to lobby for support in most important capitals, the Palestinians 
had no such amplifier for their voices. The recognition by a number of 
states of the Zionist movement as a body with an “international per- 
sonality” by their endorsement of the Balfour Declaration was irregular 
in many respects;?” yet the Palestinians, as a non-self-governing commun- 
ity, were unable at that time to secure any international recognition of 
their personality. The presentation of their case on an international level 
was thus generally left to the Arab States, which were ill-equipped for 
the task. Most Arab States did not attain independence until after the 
Second World War, and even those that were able to raise their voices in 
the League of Nations, or the United Nations in the crucial days of 1947, 
were hopelessly outweighed by the pressure which powerful states brought 
to bear in favour of Zionism. 

For the Palestinians under the Mandate, only one course of action 
was open: to take up arms. The odds were weighted against them by the 
Mandate policy, referred to above, of disarming the Palestinians and 
arming the Zionist settlers. Nevertheless, in 1936 the Palestinians did 
launch a national liberation struggle. It ended not through military defeat, 
but because the Palestinians made the political error of heeding a plea 
for peace by Arab Heads of State friendly to Britain.2* They also did 
not take advantage of Britain’s delicate military situation in the Second 
World War; later events were to show how unwise it was to display 
chivalry when dealing with an imperial power. 

The national liberation struggle was launched after the Mandatory 
Power’s failure to honour its obligations on the granting of internal 
autonomy. The Palestinian policy in this struggle was similar to that of 


(27) Taylor, op. cét., p. 26. See also Jeffries, op. cit., pp. 184-185 for details of 
the unwillingness of France and Italy to announce their complete endorsement of the 
Declaration. 
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many peoples in Africa: seeking self-determination to free themselves 
from imperial control and to remove the racial domination of foreign 
settlers over the rightful inhabitants of the land. 

A British reaction to the Palestinians’ resort to arms was the appoint- 
ment in 1937 of the Peel Commission which recommended the Partition 
of Palestine.“ This became the policy which was pressed for by the 
Zionists on the international scene. 

By the end of the Second World War, the problem had be.-ome 
extremely serious. Accordingly, on 30 September 1946, the Arab States 
proposed a constitutional scheme, the essential aims of which were to 
provide a peaceful solution and to preserve the non-racialist character 
of Palestinian society. In essence, this scheme proposed that Palestine 
should be granted independence as a democratic and secular state, with 
an elected Head of State and parliamentary system. The Arab States’ 
document specified: 


Palestine should be a unitaty state. 

It should have a democratic constitution, with an elected legislature. 

The constitution should provide guarantees for the sanctity of the Holy 
Places, covering inviolability, maintenance, freedom of access and freedom 
of worship in accordance with the status quo. 

The constitution should guarantee, subject to suitable safeguards, freedom 
of religious practice in accordance with the status quo throughout Palestine 
(including the maintenance of separate religious courts for matters of per- 
sonal status). 


In order to safeguard all inhabitants of Palestine, whether Arabs 
or settlers, against racial discrimination in any form, the Arab States 
proposed a number of provisions ensuring equality on questions of na- 
tionality and citizenship, amendment of laws, and so forth. The electoral 
law was recommended to provide for Jewish members to occupy up to 
one third of the total seats in the legislative body. This reflected the 
proportion of Jewish inhabitants at that time. Other safeguards included: 


The right of any resident of Palestine to apply for and acquire Pales- 
tinian citizenship on the same terms and conditions without discrimination 
on grounds of race, religion or language. 

The guarantees concerning the rights of the Jewish citizens ... should 
not be subject to amendment without the consent of the Jewish citizens of 
Palestine as expressed by a majority of the Jewish members of the Legislative 
Assembly. 


(29) The Palestine Royal (Peel) Commission’s Report was published as Command 
Paper 5479. 
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Machinery should be provided, through the establishment of a Supreme 
Court, for determining whether any legislation is inconsistent with the provi- 
sions of the constitution, and it should be open to any citizen of Palestine 
to have recourse to that tribunal. 


To safeguard the rights of the Arab Palestinians, the Arab States 
recommended a halt to the influx of Zionist settlers, with the provision 
that any change in this would require the assent of a majority of Arab 
members in the Legislative Assembly.*° 

These proposals put forward by the Arab States were designed, as 
is clear from their text, to ensure the equality of all Palestinian residents, 
whether Jews, Christians or Muslims, and their freedom from racial or 
religious discrimination. The Arab States’ proposals also took into ac- 
count the special nature of Palestine as a land sacred to three great reli- 
gions, whose legitimate interests must be preserved with regard to their 
holy places. Zionism, by seeking to establish a monopoly for Judaism 
over Palestine, was a departure from the precedent of religious tolerance 
towards Jews and Christians during the centuries of Muslim guardianship. 
It is ironical that Jews earlier were victims of an exclusivist policy of the 
Byzantine occupation, which banned them from Jerusalem. The Muslims 
removed this ban after they entered the city in the 7th century.** The 
Zionist demand for an exclusively Jewish state in Palestine, as expressed 
in documents like the Biltmore Programme, was an attack on the legi- 
timate interests of Christians and Muslims not only in Palestine but also 
elsewhere in the world. 

The Arab States’ proposals offered an opportunity for the preser- 
vation of Palestine as a land of equality, where Jews could continue, 
despite their artificially-inflated numbers, to live in peace with Muslims 
and Christians as they had for centuries past. The Zionist rejection of 
these proposals has resulted in three wars and over 20 years of instability 
in the Middle East, and has upset the pattern of equality and integration 
which in the past had characterized the life of Jews in Arab countries. 
Time and subsequent events were to prove the correctness of the Arab 
position, from the legal, moral and political viewpoints. 


(30) Proposals of Arab Delegations to the Palestine Conference in London; full 
text in Malaff Wathaigq Falastin (U.A.R. Ministry of National Guidance, Cairo, 1969), 
pp. 849-851. 
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4. The U.N. Partition Resolution 

With the virtual collapse of the British Mandate’s authority in Pales- 
tine as a result of the deteriorating situation in the country after World 
War Two, the Palestine problem was placed before the United Nations. 
The legal implications of this can best be understood if certain principles 
are considered on which the United Nations Organization is said to have 
been founded. 

On 14 August 1941, the United States President, Mr. Roosevelt, and 
the British Prime Minister, Mr. Churchill, issued the declaration known 
as the Atlantic Charter, outlining “‘certain common principles in the 
national policies of their respective countries on which they base their 
hopes for a better future for the world.’ On behalf of their countries, 
the two leaders declared: 


They desire to see no territorial changes that do not accord with the 
freely expressed wishes of the peoples concerned. 

They respect the right of all peoples to choose the form of Government 
under which they will live; and they wish to see sovereign rights and self- 
government restored to those who have been forcibly deprived of them. 

After the final destruction of the Nazi tyranny, they hope to see estab- 
lished a peace which will afford to all nations the means of dwelling in 
safety within their boundaries, and which will afford assurance that all 
the men in all the lands may live out their lives in freedom from fear and 
want.32 

When 26 Governments met in Washington on 1 January 1942 and 
formed the embryo of what was to grow into the United Nations Or- 
ganization, their “‘Joint Declaration by United Nations’ (the first time 
this term was used in an official document) accepted the principles, includ- 
ing those on self-determination and territorial integrity quoted above, 
contained in the Atlantic Charter.** In 1945, the founder members of 
the United Nations Organization itself met at San Francisco and drew 
up the Charter of the United Nations, which also included the principle 
of self-determination, this time clearly enunciated. The Charter’s first 


Article, for instance, includes among the aims of the Organization: 


To develop friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples. 


Article 73 regarding non-self-governing territories stated “that the 
interests of the inhabitants of these territories are paramount.’ This 


(32) Andrew Boyd, The U.N.O. Handbook (London, 1946), pp. 167-168. 
(33) Ibid., p. 27. 
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article is considered to “impose on all member states who have colonies 
an administrative code which is morally binding on them.”** Non-self- 
governing territories is a term that also includes mandated territories. 

It was on the basis of principles such as those quoted above that 
the United Nations pledged itself to act from the time it began to func- 
tion. It was particularly important from the start that the United Nations 
should always adhere to the letter and spirit of these ideas in any action 
it took regarding peoples who had not yet attained independence, includ- 
ing the Palestinian people. It has been noted that the League of Nations 
acted contrary to its own Covenant in appointing Britain as the Man- 
datory power over Palestine without consulting the country’s inhabitants. 
How did the United Nations act towards Palestine? 

The problem was raised at the U.N. when “the British Government 
announced on 14 February 1947 its decision to refer the whole problem 
to the United Nations without recommending any particular solution. 
Britain’s decision was formally communicated to the Secretary General 
on 2 April 1947.’'% The British Government requested the inclusion of 
Palestine on the agenda of the General Assembly’s next regular session, 
and the summoning of a special session of the Assembly to discuss 
“constituting and instructing a special committee to prepare for the con- 
sideration of the question of Palestine.”** Five Arab States shortly after- 
wards requested the inclusion on the special session’s agenda of “‘the 
termination of the Mandate over Palestine and the declaration of its inde- 
pendence.’*7 The Arab request was most clearly in accordance with the 
principle of self-determination in the U.N. Charter. Notwithstanding this, 
the United Nations rejected it, and accepted the British request. On 15 
May 1947 it adopted a resolution setting up the United Nations Special 
Committee on Palestine.’’** It is interesting to note the arguments adduced 
by the United Kingdom Representative Sir Alexander Cadogan in plead- 
ing for this step to be taken: 


(34) H.G. Nicholas, The United Nations as a Political Institution (London, 1959), 
p. 17. 

(35) Geoffrey L. Goodwin, Britain and the United Nations (Royal Institute of 
International Affairs, London, 1957), p. 90. 


(36) U.N. Doc A/364 Add. 1, Suppl. No. II, Annex I, p. 1. 
(37) Ibid., Annex II, pp. 1-2. 
(38) Res. 106 (S-I). 


31 


We have tried for years to solve the problem of Palestine. Having 
failed so far, we now bring it to the United Nations in the hope that it 
can succeed where we have not. All we can say is that we should not have 
the sole responsibility for enforcing a solution which is not accepted by both 
parties and which we cannot reconcile with our conscience.®® 


It must be recalled that no “problem of Palestine’ existed before 
the British Government decided to take the territory away from its inhab- 
itants and hand it to someone else. The British Government’s discovery 
that they possessed a conscience came too late to undo the damage. 
While it is no doubt pleasant for them to feel that their conscience is 
that much clearer because they no longer bear the “‘sole responsibility’ 
for dispossessing the Palestinians, for them to thrust the problem on the 
United Nations was apparently an attempt to give a pretence of legality 
to a situation which had been created illegally. 

The United Nations Special Committee submitted its report and 
recommendations to the Assembly on 31 August 1947.4° The most far- 
reaching of its recommendations consisted of two alternative plans. The 
first, a ‘‘Plan of Partition with Economic Union,’ known as the “Majority 
Plan,’ was supported by seven members of the Committee.*? This envi- 
saged dividing Palestine into two separate states, one Arab and one 
Jewish, and an international zone of Jerusalem under United Nations 
jurisdiction. The second, a “‘Federal State Plan,” the “Minority Plan,” 
supported by three Committee members,*? suggested a federal Palestine 
composed of an Arab State and a Jewish State with Jorusalem as the 
federal capital. The Zionists declared their desire to have the first plan 
implemented, as it would grant the theoretical acceptance of their aim 
of statehood, even though in a smaller area than they had at first envi- 
saged.*? One is tempted to see a similarity between the Zionist attitude 
and that of the false mother, who accepted Solomon’s judgement to 
partition a baby who was not rightfully hers.** 

Neither plan was satisfactory for the Palestine people, since both 
undermined the non-racialist and non-sectarian principles on which they 
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wished their society to continue to be based. The proposal of these two 
plans of racial separation by a United Nations Committee, and the sub- 
sequent acceptance of one of them by the General Assembly, accords 
il] with the U.N.’s repeated and quite correct condemnations of apartheid 
in South Africa in later years. 

The Special Committee’s report was then considered by an Ad Hoc 
Committee to which the matter was referred by the Assembly. The 
British Representative declared his Government’s “substantial agreement” 
with the partition proposal.** The Representative of the Palestinian Arab 
Higher Committee was invited to outline the Palestinian viewpoint. He 
made the valid point that a purpose of the United Nations’ existence is 
to assist self-defence against aggression,** and that the Palestinian people 
were defending themselves against a Zionist campaign to seize their 
country by force. To solve the problem, he proposed application of the 
right of self-determination recognized in the U.N. Charter, so that the 
Palestinians could establish a democratic non-racialist state, with full 
guarantees in its constitution for the rights and equality of all its citizens. 

The Ad Hoc Committee on 22 October 1947 appointed two Sub- 
Committees. The first of these, consisting exclusively of delegates favour- 
ing partition, “slightly modified the boundaries recommended in the 
majority plan, strengthened the provisions for economic union, and asked 
the Trusteeship Council to work out a statute for the City of Jerusalem.’’*” 
The second Sub-Committee, composed of advocates of a unitary Pales- 
tinian State, noted that the structure of the two Sub-Committees was 
unfortunate, since each contained the supporters of only one viewpoint. 
It recommended to the Ad Hoc Committee Chairman the appointment 
of two neutral members to the Second Sub-Committee in place of two 
Arab members who were willing to step aside, so that a disinterested 
viewpoint could at least be represented in one Sub-Committee. The 
Chairman did not accept the recommendation. This incident gave ample 
evidence of Arab willingness to bring impartiality to bear on the problem. 

Despite the irregularity of United Nations procedure, the Second Sub- 
Committee carried out its study of the problem and presented its recom- 
mendations. It criticized the Special Committee’s investigations as incom- 
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plete, in not having considered a number of important issues like the 
validity of the Balfour Declaration and terms of the Mandate, British 
pledges to the Arabs, or the meaning of a “Jewish national home.” In 
particular, the Special Committee’s recommendations were less reliable 
and authoritative, in the Second Sub-Committee’s view, because they were 
based on a premise that the claims of Zionist settlers from Europe and 
of the country’s lawful inhabitants were of equal validity. This, the 
Second Sub-Committee stated, was demonstrably against the weight of 
all available evidence.*® 

The partition proposal was, in fact, a recommendation that the 
United Nations should take a further step to sanction a situation, namely 
the alteration of the whole character of the Palestinians’ homeland. This 
situation arose out of a number of actions in the past which were illegal, 
or at least highly dubious in international law, according to the Sub- 
Committee. Such actions included the British Government’s disregard of 
their agreement with the Arabs in the Husain-Macmahon letters, the 
issuing of the Balfour Declaration and the establishment of the British 
Mandate. The Sub-Committee proposed that such questions be submitted 
to the appropriate United Nations organ, the International Court of 
Justice, for an authoritative pronouncement on their legal aspects. It 
also recommended that a pronouncement by the International Court be 
sought on points regarding the United Nations’ lack of competence to 
intervene in Palestine.*® 

The Sub-Committee further considered the partition proposal in the 
light of the League of Nations Covenant and the terms of the Mandate, 
and declared: 


The United Kingdom took over Palestine as a single unit. Under Article 5 
of the Mandate, the Mandatory power was responsible for seeing that no 
Palestine territory shall be leased to, or in any way placed under the control 
of the government of any foreign power. Article 28 of the Mandate further 
contemplated that at the termination of the Mandate, the territory of Pales- 
tine would pass to the control of the Government of Palestine. So also by 
virtue of Article 22 of the Covenant, the people of Palestine were to emerge 
as a fully independent nation as soon as the temporary limitation on their 
sovereignty imposed by the Mandate had ended.5° 
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The Sub-Committee likewise observed: 


The United Nations is bound by Article 1 of the Charter to act in 
conformity with the principles of justice and international law and to respect 
the principle of equal rights and self-determination of peoples. Under Article 
73, concerning non-self-governing territories and mandated areas, the United 
Nations undertakes to promote to the utmost ... the well-being of the inhab- 
itants of these territories and to take due account of the political aspirations 
of the peoples. The imposition of partition on Palestine against the express 
wishes of the majority of its population can in no way be considered as 
respect for or compliance with any of the above-mentioned principles of the 
Charter.51 


The Sub-Committee also issued a solemn warning: 


The existence of a Jewish minority does not invalidate the establish- 
ment of a unitary state in Palestine. There have been, and still are, minorities 
in many countries. Some minorities existed originally as part of the indi- 
genous population, while other minorities were created by immigration. The 
United Nations cannot subscribe to the principle that a racial or religious 
minority ... can insist upon the breaking up of a homeland or shatter the 
political, geographical and economic unity of a country without the consent 
and against the wishes of the majority. The acceptance of such a principle 
would constitute a dangerous precedent which might be adopted by dis- 
sident elements in many States and thus become a source both of internal 
conflict and international disorder.52 


The major powers who voted for the partition of Palestine might 
have paused to reflect that they were introducing a precedent which 
could justify the secession of, say, Wales from Britain, Lithuania from 
the Soviet Union, or regions with a large Afro-American population from 
the United States. In each of these three cases, there would have been 
much stronger legal, moral and historical arguments than existed for 
the establishment of a Jewish State in Palestine. 

When the issue of partition came up for the vote in the General 
Assembly, it looked at first as if the resolution would just fall short of 
the required two-thirds majority. The United States President of that time 
has related: 

The facts were that not only were there pressure movements around the 
United Nations unlike anything that had been seen there before but that 
the White House, too, was subjected to a constant barrage. I do not think 
I ever had as much pressure and propaganda aimed at the White House as 
I had in this instance. The persistence of a few of the extreme Zionist leaders 
—actuated by political motives and engaging in political threats—disturbed 


and annoyed me. Some were even suggesting that we pressure sovereign 
nations into favourable votes in the General Assembly.5® 


(51) Ibid., p. 11. 
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Despite its President’s horrified tone in the last sentence, the United 
States resorted to such pressure. “Haiti, Liberia, the Philippines, China, 
Ethiopia, and Greece, all of which had shown opposition to partition, 
became the objects of the most intense Zionist pressure. This pressure 
was applied indirectly, and in large part, through American channels. 
The Zionists importuned Congressmen to communicate directly with the 
governments of the six target countries. The Firestone Tire and Rubber 
Company, which had a concession in Liberia, was telephoned and urged 
to persuade the Liberian Government to vote in favour of partition ... 
Herbert Swope and Robert Nathan of the White House staff actively 
solicited the support of leading officials, and allegedly Justices Frank- 
furter and Murphy also participated in the Zionist campaign by com- 
municating with the Philippine delegate and urging him to support par- 
tition ... When the final hour came, all of the six target countries, with 
the exception of Greece, had agreed either to vote for partition or to 
abstain, and on November 29th, the General Assembly endorsed the 
partition of Palestine.’’** 

The techniques used to obtain the two-thirds majority for partition 
were, On an international level, the equivalent of ‘fixing’ a jury by 
bribery or blackmail to decide a court case in the favour of the party 
who was in the wrong. Such practices are condemned by all civilized 
societies as perversions of the course of justice. 

A further irregularity was the behaviour of the then Secretary Gen- 
eral of the United Nations, Mr. Trygve Lie, who actively supported par- 
tition, and “used his political powers with more exuberance than dis- 
cretion. °° For a Secretary General thus to campaign for an issue before 
the U.N. had taken a stand on it, while the matter was still, so to speak, 
sub judice before the General Assembly, was an improper extension of 
his functions. 

The just do not have to resort to immoral practices when presenting 
their case before a forum of justice, and the impropriety of the methods 
used to secure the resolution on partition are merely a reflection of the 
status in law of the resolution itself. 

The United Nations decision to partition Palestine was contrary to 
the principles of self-determination and the paramount character of the 
interests of the peoples of non-self-governing territories, as contained in 
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the Charter and quoted above. Furthermore, it was a violation of the 
provisions of Chapter II (Articles 75-85) on the International ‘Trustee- 
ship System, in which the U.N. laid down the conditions under which it 
could take action in regard to certain territories including Mandates. By 
this, according to Article 75, the United Nations could administer and 
supervise “such territories as may be placed thereunder by subsequent 
individual agreements.” Article 80, Paragraph 1, specifies: 


Except as may be agreed upon in individual trusteeship agreements ... 
placing each territory under the trusteeship system, and until such agreements 
have been concluded, nothing in this Chapter shall be construed in or of 
itself to alter in any manner the rights whatsoever of any states or any 
peoples or the terms of existing international instruments to which Members 
of the United Nations may respectively be parties. 


The United Kingdom had raised the question of Palestine under 
Article 10 of the Charter, which states: 


The General Assembly may discuss any questions or any matters within 
the scope of the present Charter. 


However, Article 80 implicitly excluded from the scope of the Charter 
any measure which would alter the rights of a state or people under 
Mandate or an existing international instrument thereof, unless and until 
a trusteeship agreement is drawn up and presented to the General Assem- 
bly. No such agreement had been drawn up in the case of Palestine; 
thus for the General Assembly to vote for partition, which unquestionably 
altered the rights of the state and people of Palestine, was a violation of 
Article 80 of the Charter. This is supported by the precedent of a Gen- 
eral Assembly ruling that it could take no action regarding the Mandate 
of South West Africa until South Africa, the Mandatory power, sub- 
mitted a trusteeship agreement.°* The lack of equity in applying this 
principle by adopting contradictory decisions which in both cases favoured 
the interests of the respective Mandatory power, suggests that the United 
Nations was more interested in preserving Western imperial dominion 
over the Afro-Asian World than in serving justice. 

There were two actions which the United Nations could have taken, 
in accordance with its Charter, regarding the Palestine question. Under 
Article 96, the General Assembly could have requested the International 
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Court of Justice to give an advisory opinion on legal questions relating 
to Palestine, as the Second Sub-Committee recommended. Also, the As- 
sembly, in accordance with the self-determination principle in Article 1, 
could have recognized the independence of Palestine within its existing 
territorial boundaries, and according to the wishes of its inhabitants, as 
the Arab States proposed. 

The fact that the United Nations chose instead to go beyond its 
competence and violate provisions of its own Charter by voting for par- 
tition shattered a dream that the United Nations was a means to a new 
world order based on justice and respect for international law. By adopt- 
ing this resolution, and allowing itself to be manipulated through the 
disreputable methods whereby a majority for partition was obtained, the 
United Nations set itself on the same sort of path which led to the 
failure of the League of Nations. 

As for the Palestinian people, they consider the U.N. Partition Reso- 
lution to be null and void because of the obvious illegalities both in its 
content and its method of adoption. It is in no way a legal solution to the 
Palestine problem, nor are the Palestinians in any way bound by it. 


5. The 1948 War 

The United Nations Partition Resolution opened the door to chaos 
in the Middle East. An examination of its provisions will explain why 
it led to an immediate outbreak of bloodshed, which culminated in war 
between neighbouring Arab States and the Zionists the following year. 
It is also relevant to examine how far the Zionists actually kept to the 
provisions of the resolution once they had accepted it for reasons of 
establishing their aim of racial separation and supremacy, since it is one 
of the main justifications they put forward for their state’s existence. 

Partition was proposed on a basis that would be of maximum benefit 
to the Zionists. In 1947, Jews in Palestine owned 1,491,699 dunums out 
of a total land area of 26,323,023 dunums—5.66 per cent in fact.5? Yet 
under the partition, 56 per cent of the country was to go to the Jewish 
State. Thus, even in the Jewish State, by far the greater part of the land 
area would be Arab-owned. The Jewish State was to cover most of the 
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fertile coastal plain, the Negev, and the area around Galilee, including 
Baisan. The remainder of the country, namely, what later formed the 
West Bank of Jordan plus extensions westward to Lydda and Ramle and 
southward to Beersheba, as well as the Acre region and Nazareth, a 
coastal strip including Gaza extending to a point north of Isdud, a small 
part of the Negev, and the enclave of Jaffa, were to form an Arab State. 
Jerusalem, under the partition plan, was to be a U.N.-administered inter- 
national zone. 

The plan was, to say the least, chaotic, for it established two states 
in a country that could naturally only contain one or be part of a larger 
whole. Furthermore, each state was composed of disjointed bits and 
pieces instead of one compact bloc of territory, and a map of the partition 
plan looked like a jigsaw puzzle gone wrong. This was an open invitation 
to the Zionists to seize some of the areas not allotted to them by the 
plan, in order to make their state more homogeneous and strategically 
stronger. 

The plan did not satisfy the Zionists on two other counts, as their 
subsequent actions were to show. First, it did not give them enough to 
satisfy their territorial ambitions, and secondly, even in the areas it did 
give them, they were faced with the problem of a large Arab minority of 
497,000, only about 1,000 less than the number of Jews, in a state they 
wished to make exclusively ‘Jewish.’ So, while the Zionists outwardly 
announced their acceptance of the Partition Resolution, since it gave 
them something to which they had no valid claim, their true intentions 
were best expressed by their first Prime Minister, who stated: “Force of 
arms, not formal resolutions, will decide the issue.’’®® 

The Partition Resolution also provided for the establishment of a 
Palestine Commission which was to assume responsibility for the country 
gradually as the British Mandate authorities evacuated their forces and 
transferred their powers to it. The two partitioned states were to be set 
up within two months of the ending of the Mandate. However, the British 
Government did not allow this UN Commission to function effectively, 
on the grounds that there could not be two governing authorities in one 
country at the same time.®® The Mandatory power, however, handed over 
control increasingly to the Zionists in areas allotted by the Partition Reso- 
lution to the Jewish State, while at the same time maintaining its occupa- 
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tion of other areas to prevent the Arab inhabitants from defending them- 
selves.®° 

The closing months of the Mandate had seen a steady build-up of 
violence. The Zionist terrorist organizations, the Irgun Zvai Leumi and 
the Stern Gang, who represented the most extreme settler viewpoint, had 
mounted a campaign against the British Mandate authorities to wrest 
control of the country from them. In actions against the Arab population, 
these were joined by a third terrorist group, the Haganah, which had put 
on a more ‘respectable’ front for public relations purposes. According. 
to the British authorities, the Zionist terrorist groups by 1946 had built 
up organized forces of nearly 70,000 armed and trained men—some 
62,000 in the Haganah, between 3,000 and 5,000 in the Irgun and between 
200 and 300 in the Stern Gang.* It was these forces which in 1947 and 
1948, under the rule of the Mandate’s closing period, were to take the 
actions to determine control of most of Palestine. The Palestinians, due 
to Mandatory policy it must be recalled, at that time had no organized 
defence forces and virtually no weapons on the individual level. 

Almost immediately after the Partition Resolution was adopted, 
the Zionists began a military campaign to seize territory allotted by the 
Resolution to the Arab State. As early as December 1947 they attacked 
and seized Qazaza village; then Salama in March 1948, Saris, Qastal, 
Biyar Adas and Jaffa enclave in April and Acre in May.*® 

In the area assigned by the Partition Resolution to the Jerusalem 
International Zone, the Irgun on 9 April 1948 attacked Deir Yasin vil- 
lage. “They captured the village after a fierce fight, and what happened 
was terrible, they massacred two hundred and fifty-four men, women and 
children.’** This action proved decisive in provoking a mass exodus of 
the unarmed Palestinians, who became refugees in surrounding countries. 
The Deir Yasin massacre convinced most Palestinian villagers that their 
wives and children were not safe, and that they could only be protected 
from massacre by evacuation. Official Israeli attempts to disown the 
Irgun’s action carry little conviction, in view of the later use of similar 
methods by the Israeli Army in incidents like the Qibya massacre, which 
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will be discussed below. Haganah was then ‘the official ‘legal’ army of 
the coming state of Israel, and Irgun was the ‘dissident’ branch of the 
army that generally did the dirty work for and with Haganah."™* After 
Deir Yasin, the Zionist forces seized the Arab quarter of Qatamon, also 
in the Jerusalem area, on 29 April. 

It should be stressed that the Zionists carried out all these attacks 
in areas not allotted to them by the Partition Resolution, and were there- 
fore violations of that resolution which they had proclaimed that they 
accepted. It must also be remembered that these events occurred before 
the armies of some Arab States entered the war against the Zionists on 
14 May 1948. Zionist propaganda has claimed that the Arab States 
started the 1948 war. In fact, the war had been started much earlier by 
the above-mentioned Zionist attacks on Arab towns and villages. In order 
to understand the legalities of the Arab States’ action in going to war, 
one must be aware of the sequence of events which led up to that action. 
For, prior to the entry of Arab States’ armies into Palestine, the Zionists 
had carried out three acts which were not only violations of general prin- 
ciples of international law, but more specifically were also contrary to the 
partition resolution for whose implementation the Israelis had called. 

First, there was the seizure of those towns and villages mentioned, 
and many others, which had not been allotted to the Jewish State. 

Secondly, there was the expulsion of Arab inhabitants from areas 
seized, which had resulted in the number of refugees reaching some 
300,000 by 14 May 1948. 

Thirdly, the proclamation of the Israeli State on 14 May 1948 as 
soon as the British had completed their evacuation was also contrary to 
the Partition Resolution, which specified that the Arab and Jewish States 
should be set up by the U.N. Palestine Commission within two months 
of the ending of the Mandate, from which the Commission was to have 
assumed authority. 

A further violation of international law arising from these actions, 
namely the establishment of the Israeli State as a racialist entity in which 
the remaining Arabs were subjected to second-class citizenship and the 
majority of their lands were confiscated, was also contrary to these provi- 
sions in Chapter 22 of the Partition Resolution: 
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No discrimination of any kind shall be made between the inhabitants 
on the ground of race, religion or sex. 

All persons within the jurisdiction of the State shall be entitled to 
equal protection of the laws. 

No expropriation of land owned by an Arab in the Jewish State (by 
a Jew in the Arab State) shall be allowed except for public purposes. In 
all cases of expropriation full compensation as fixed by the Supreme Court 
shall be paid previous to dispossession. 

It must be emphasized that reference to Zionist acts contrary to the 
Partition Resolution here should in no sense be interpreted as recognition 
of that illegal resolution as legal, nor as support for its implementation. 
These examples are simply quoted to illustrate Zionist disregard of inter- 
national legal principles even when they are contained in a document 
which the Zionists claim justifies their statehood. 

By 19 March 1948, it became clear to the United Nations that parti- 
tion would certainly not bring peace to Palestine, and the Security Council 
met. The United States recommended a temporary trusteeship. This the 
Zionists rejected, since they had secured the political gain they wanted 
with partition. To present the United Nations with a fait accompli, they 
accelerated their territorial seizures. Their proclamation of statehood 
was immediately recognized by President Truman,® while the Unitcd 
States official policy at the United Nations was still in theory committed 
to the trusteeship proposal. 

With the Zionist proclamation of statehood, the United Nations placed 
the Palestine Commission’s functions in the hands of a Mediator, Count 
Folke Bernadotte. The Commission had been inoperative anyway, due 
to the Mandate authorities’ obstruction. 

Until 14 May, the presence of British troops in Palestine had pre- 
vented the Arab States from coming to the aid of the inhabitants. Under 
the Mandate’s protection, the Zionists had been strengthening their posi- 
tion, even building up a light arms industry known as the Sonneborn In- 
stitute, financed by American millionaires.°* During the period up to the 
British evacuation, a conflict had arisen which threatened the peace of 
the region as a whole, apart from the harm it did to the Palestinians and 
the refugee problem it created in neighbouring states. The Mandate 
authorities who claimed responsibility for order in Palestine took no action 
to halt this threat to peace; nor did the United Nations Security Council. 
Article 24 of the U.N. Charter states that: 
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In order to ensure prompt and effective action by the United Nations, 
its members confer on the Security Council primary responsibility for the 
maintenance of international peace and security. 


The only action envisaged by the United Nations following the Parti- 
tion Resolution was action which would only have disrupted international 
peace and security further, namely, action to enforce the resolution. One 
of its clauses, “on Soviet initiative, ... requested the Security Council to 
take the necessary measures for the implementation of the plan.’°’ This 
was not carried out, although “on 15 January 1948, the Jewish Agency 
advised the United Nations that an international police force would be 
required to put Partition into effect,’®* thus calling for implementation 
of the Soviet-inspired clause at the expense of the Palestinians who were 
seeking to preserve the unity of their homeland. However, the clauses 
remained without implementation. 

The Arab States were thus left with no alternative but to try to 
maintain international peace and security themselves, after a series of 
acts of war by the Zionists against the Palestinians. The Arab States’ 
action was thus similar in principle to the declaration of war by Britain 
and France in 1939, after Nazi Germany had posed a threat to the peace 
of Europe as a whole. Such action is perfectly legal, where the declara- 
tion of war is for the purpose of protecting an innocent party from 
aggression or of removing a threat to peace. As a noted American author- 
ity has written: 


If there are rules of international law prohibiting war, imposing upon 
the states the legal obligation not to resort to war, there must be a sanction 
provided for in case a state resorts to war in violation of this obligation. If 
there are no effective collective sanctions provided for by an international 
Organization, the only effective sanction is war, that is to say, counterwar as 
reaction against an illegal war. The counterwar may Le resorted to by the 
state against which the illegal war has been directed—the immediate victim 
of an illegal war—as well as by third states, assisting the victim in its reac- 
tion against the delict ... War and counterwar are in the same reciprocal 
relation as murder and capital punishment.®9 


The Arab States’ action was thus a counterwar against the initial 
illegal acts of war on the part of the Zionists. This was confirmed by the 


message of 15 May 1948 to the U.N. Security Council from the Secretary 
General of the Arab League. In it, he pointed out that “the Arab States 
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Members of the League, recognizing that the independence and sovereignty 
of Palestine became a fact upon the termination of the Mandate, were 
compelled to intervene in Palestine because the disturbances there con- 
stituted a serious and direct threat to peace and security within the terri- 
tories of the Arab States, and in order to restore peace and establish law 
in Palestine.’’”° 

The U.N. Security Council began to carry out its functions under 
Article 24 of the Charter by issuing calls for a cease-fire on 22 May and 
29 May. On 11 June, the Mediator, Count Bernadotte, arranged a four- 
week truce on the basis of the 29 May call, which both sides declared 
that they accepted. This Security Council directive specified that both 
sides should undertake that they would not “introduce fighting personnel’ 
and would “refrain from importing or exporting war material’ during 
the cease-fire.” 

The Israeli attitude to the question of honouring truces or precepts 
of international law regarding war is most aptly described by a Zionist 
writer, Mr. Ben Gurion’s biographer: 


Ben Gurion won his greatest victory during that first week of July 
1948, when a state of truce was in force. And this turning-point in his 
career was also the turning-point of the whole war. ‘After 11 June, when 
the first truce began,’ wrote Ben Gurion later, ‘the initiative passed to us.’ 
From then on until the end of the war it was the Jews who dictated the 
course of events. The battles which took place in July would show that the 
fortunes of war had definitely changed sides. 

During the truce the Jews had successfully hoodwinked the United 
Nations’ observers. Several ships from France and Italy had secretly landed 
hundreds of tons of war material in Israel. A large. number of immigrants 
had found ways and means of slipping through the net which was strung to 
prevent any additions to the Jewish population during the truce. New 
brigades had been formed, equipped and trained in feverish haste, and 
squadrons of fighters and bombers were manned by volunteers who had 
come from all parts of the world. When the truce ended, the Israeli armed 
forces were much stronger than before and could go over to the attack ... 
in Ben Gurion’s hands, the army became transformed into an offensive 
force whose aim was to extend Israel’s frontiers. Ben Gurion still clung to 
his methods of faits accomplis. He had a ready answer to the proposals of 
United Nations’ missions and other mediators—the positions of the Israeli 
Army marked the real frontiers of the State. 

The original partition plan, which gave the Jews much of the Negev, 
the coastal plain and eastern Galilee, was only the starting-point of Ben 
Gurion’s territorial policy. He wanted the rest of Galilee, to extend the 
coastal plain as far as the Jordan, to have Jerusalem as the capital, and to 
include the Judaean hills .. .72 
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It is the verdict of many historians that the Israeli violations of that 
first truce decisively affected the course of the 1948 war. This is borne 
out by the fact that in the period immediately following the truce, the 
Israelis embarked on a drive of territorial expansion, seizing the Arab 
towns of Lydda, Ramle, Nazareth and a number of strategically-located 
villages. During the truce period, no fresh arms reached the Arab States, 
who thus lost the initiative because they observed the truce and respected 
the conditions called for by the Security Council, while the Israelis had 
no such scruples. 

As a result of these Israeli violations, the U.N. Security Council 
“found that the ignoring of one of its recommendations under Chapter VI 
(The Pacific Settlement of Disputes) led it on into the territory of Chapter 
VII (Action with Respect to Threats to the Peace, Breaches of the Peace, 
and Acts of Aggression), where its powers of enforcement come into 
play."?® The Council called on the parties “to desist from further military 
and paramilitary action,’ and added: 


Failure by any of the Governments or authorities concerned to com- 
ply ... would demonstrate the existence of a breach of the peace within 
the meaning of Article 39 of the Charter, requiring immediate consideration 
by the Security Council with a view to such further action under Chapter 
VII of the Charter as may be decided upon by the Council.74 


These bold words remained empty as no action was taken to prevent 
many subsequent violations of the truce which on 18 July came into force 
as a result of this resolution. Such violations consisted of the Israelis 
launching military operations to expand the territory under their control, 
taking advantage of the fact that the Arab armies’ ability to act was 
hindered by Arab compliance with the directive of the Security Council. 
The resolution also declared: 


The truce shall remain in force in accordance with the present Resolu- 
tion and with Resolution 50 (1948) of 29 May 1948, until a peaceful adjust- 
ment of the future situation of Palestine is reached. 


The truce in effect remained in force until 11 August 1949, when 
the Security Council declared it superseded by the Armistice.”® Theoretical- 
ly, whenever such a truce is in force due to a U.N. decision, “‘resumption of 
hostilities is, in such cases, legally subject to the action of international 
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organs, and not at the discretion of the parties.’7* Any military action 
by either party after enforcement of the truce with a view to changing 
the situation then existing was therefore a contravention of the truce and 
the Security Council directive. That such contraventions occurred is evi- 
denced by the fact that the Security Council had to issue no fewer than 
seven cease-fire orders in the immediate period after the second truce 
came into force. On 19 August 1948, it specified: 


No party is entitled to gain military or political advantage through 
violation of the truce.77 

Indications of the Israeli attitude to truce obligations and U.N. 
cease-fire orders can be seen in the map which resulted from the 1948 
war. On 14 October 1948 the Israelis broke the truce by attacking and 
seizing Beersheba and Al Auja area, both of which had been allotted to 
the Arab State under the Partition Plan and were held by Egyptian forces 
at the time of the truce. Subsequently, the Israelis were to carry out 
similar actions even after the conclusion of an Armistice Agreement 
with Egypt. 

It is now generally recognized in international law that conquest is 
not a legally valid basis for territorial change, and many accepted inter- 
national documents like the Atlantic Charter and U.N. Charter affirm 
that territorial changes should only come about through self-determination 
and that international disputes should not be settled by force. In this 
particular instance, since the conquest came about through Israeli viola- 
tion of a truce which the Arabs were upholding, it has even less validity. 
Such actions are an easy way of making a conquest, but they are certainly 
not legal, nor are they particularly honourable or courageous. Their pur- 
pose was to create a fait accomplz which would prevent the carrying out 
of measures recommended by the U.N. Mediator, Count Bernadotte. After 
discussions with representatives of both sides, Bernadotte issued his pro- 
gress report on 16 September 1948.78 In it he stated: 


The Jewish state was not born in peace as was hoped for in the Resolu- 
tion of November 29, but rather ... in violence and bloodshed. 


This hope referred to in the Partition Resolution was probably an 
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impossible one anyway, as it is difficult to understand how a people can 
peacefully be dispossessed of their homeland. The 29 November 1947 
Resolution had made violence and bloodshed inevitable. Count Berna- 
dotte’s terms of reference did not bind him to the letter of the Partition 
Resolution;”? however, mediation, specified by Article 33 of the Charter 
as a means of seeking a solution to a dispute, implies reconciling two 
opposing views. Where one of these is just and the other is unjust, the 
attainment of justice through mediation becomes extremely difficult. The 
Bernadotte plan aimed not at ending an illegal situation, which would 
have meant calling for the renunciation of the whole idea of partition, 
but at mitigating some of the more glaring evils caused by that illegality. 
Thus he “proposed the replacement of the truce by a formal peace or 
armistice; the revision of the frontiers of the original partition plan and 
the merger of Arab Palestine with Jordan; an international regime for 
Jerusalem (with the right of unimpeded access to it); assistance to Arab 
refugees with recognition of their right to return home and compensa- 
tion for their loss of property; and the creation of a United Nations 
Conciliation Commission.’’*® His revision of the partition plan was de- 
signed to make the areas allotted to the Arab and Jewish States into two 
homogeneous entities instead of several disjointed ones; thus he recom- 
mended that the Negev area be designated Arab and the Jaffa enclave 
and Galilee be designated Jewish. The Israelis were extremely eager to 
seize the Negev as “it had strategic advantages. Firstly, it cut off Asia 
from Africa, leaving no landbridge between Egypt and the Arabs. And 
secondly, it gave Israel a port on the Red Sea, which at some date in the 
future would enable her to trade alike with Europe and with Asia, 
without using the Suez Canal. These were imperialist objectives; the 
seizure of territory belonging to someone else, in order to strengthen her 
military and economic position.’’*? 

The most important aspect of Count Bernadotte’s report, in which he 
did touch on the question of elementary justice and thereby thoroughly 
annoyed the Israelis, was his statements on the rights of those who had 
been driven out of their homes by Zionist military force or threats. 
Notably, he said: 
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I am deeply concerned with the plight of some 300,000 Arab refugees 
scattered in Arab countries and Arab-controlled areas of Palestine. Their 
suffering will be intensified when winter comes. Most of them left practic- 
ally all of their possessions behind and have no means at their disposal. For 
humanitarian reasons and because I consider the principle sound and the 
danger to Jewish security slight, I make the following proposals: 

1. That without prejudice to the question of the ultimate right of all 
Arab refugees to return to their homes in Jewish-controlled Palestine if they 
desire, the principle be accepted that, from among those who may desire 
to do so, a limited number, to be determined in consultation with the 
Mediator, and especially those formerly living in Jaffa and Haifa, be per- 
mitted to return to their homes as from 15 August; 

2. That, among those who may wish to return, differentiation may be 
made between men of military age and all others in recognition of security 
considerations; 

3. That the Mediator undertake to enlist the aid of appropriate inter- 
national organizations and agencies in the resettlement and economic and 
social rehabilitation of the returning refugees. 

These proposals were rejected by the Provisional Government of Israel... 
I reported to the Security Council on the question, reiterating that, notwith- 
standing the views expressed by the Provisional Government of Israel, it 
was my firm view that the right of the refugees to return to their homes 
at the earliest practicable date should be affirmed ... It is ... undeniable 
that no settlement can be just and complete if recognition is not accorded 
to the right of the Arab refugee to return to the home from which he has 
been dislodged by the hazards and strategy of the armed conflict ... There 
have been numerous reports from reliable sources of large scale looting, 
pillaging and plundering, and of instances of destruction of villages without 
apparent military necessity. The liability of the Provisional Government of 
Israel to restore private property to its Arab owners and to indemnify those 
owners for property wantonly destroyed is clear. 


The publication of such conclusion by the U.N. Mediator caused fear 
in Israeli circles that with the international prestige he carried, the U.N. 
might accept his proposals. Accordingly, the day after the report was 
published, men in Israeli Army uniform assassinated Count Bernadotte 
in Israeli-occupied Jerusalem. “No action was taken by the Israeli author- 
ities for twenty-four hours to apprehend the murderer. Then Ben Gurion 
roused himself and took action. Most of the members of the Stern Group 
were rounded up and many were arrested, but the assassins were never 
caught.’’’? The Stern members were released shortly afterwards. The 
Israeli authorities piously disassociated themselves from the deed which 
rid them of the embarrassment of the Mediator’s unfavourable recom- 
mendations. 

Despite Count Bernadotte’s unquestioned personal integrity and cour- 
age, the United Nations’ prior illegal endorsement of partition probably 
made it impossible for him to offer a really just and workable solution 
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as a representative of that Organization. Nevertheless, his report achieved 
something of value, in showing how the Israelis rejected even the slightest 
demands for a measure of justice for the refugees. This was incontestable 
proof, for those who still needed it, of the Israeli intention to set up a 
racially-exclusive state based on the dispossession of the Palestinian people. 
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CHAPTER II: THE STATE OF BELLIGERENCY 


After Count Bernadotte had been assassinated, some of his proposals 
were carried out; not, it is true, those proposals which the Zionists con- 
sidered unfavourable, such as the territorial readjustments to the partition 
plan or the refugees’ right of return. His 1ecommendations for an armis- 
tice to replace the truce and the establishment of a Conciliation Com- 
mission were implemented, although neither actually worked as he had 
intended. 

The signing of the Armistice Agreements ushered in the period of bel- 
ligerency, in which activities of hostility were intended to come to a halt, 
but no peace was established because the problems that had arisen in 
Palestine were not solved. This was made clear in the texts of the Armis- 
tice Agreements, which in fact simply froze the situation as it was, with 
all the illegalities and injustices it contained. In view of the subsequent 
Israeli refusal to implement United Nations resolutions or to honour the 
Lausanne Protocol commitments signed before the Conciliation Com- 
mission, no progress could be made towards any solution even of a matter 
of urgency like the refugees’ right of return, let alone the overall prob- 
lem created by the illegal partition of Palestine. Thus, the refugees waited 
two decades for justice with no result, and Israeli forces stayed firmly 
on all the territory they had illegally seized, often in violation of U.N. 
decisions. Thus, the area they held from the time of the Armistice until 
June 1967 constituted 77 per cent of the area of the country, as opposed 
to 56 per cent allotted to them by the Partition Resolution. By freezing 
the status quo, the Israelis hoped to give the Armistice Demarcation Lines 
a character of permanent boundaries until they were ready for their next 
war of expansion. 

The situation prevailing in Palestine from 1949 to 1967 was partly 
due to an attitude much in evidence at the United Nations of stressing 
the maintenance of peace for its own sake, without placing adequate 
emphasis on justice or the ending of situations likely to cause further 
hostilities. The Security Council’s natural reaction to threats to the peace, 
breaches of the peace, and acts of aggression, if they lead to hostilities, 
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seems to be to call for a cease-fire. While, under Chapter VI, the Council 
may “make recommendations to the parties with a view to a pacific 
settlement of the dispute,’ such recommendations may generally be 
ignored with impunity. Chapter VII provides for the use of sanctions, 
including military action “‘as may be necessary to maintain or restore 
international peace and security.’ This, however, would require a una- 
nimity among the Permanent Members that has never yet been achieved 
on such an issue. The result is that an appeal “at all costs, stop the 
shooting,’ may result in higher costs than an immediate continuation of 
hostilities would have caused: namely a totally unsatisfactory and unjust 
situation in which lie the seeds of even bloodier future hostilities. 

This factor is an open encouragement to an aggressor to strike 
quickly and occupy a favourable position before a cease-fire can be 
called, and then to sit tightly on what he has gained in the hope that it 
will be turned in time into a more favourable status quo. This is a lesson 
that the Israelis learnt quickly and have applied to their advantage. In 
the Middle East, justice is generally the first casualty of a cease-fire. 


1. The Armistice 

The truce which the United Nations intended in July 1948 to halt 
the fighting in Palestine proved unsuccessful because of persistent Israeli 
violations of it. By these violations the Israelis managed, in October and 
December, to extend their territorial annexations southwards in the Negev 
desert. Security Council directives that forces should be withdrawn from 
positions not held before 14 October were disregarded by the Israelis, 
who intended to hold onto the fruits of their truce violations. Accordingly, 
on 16 November 1948, the Security Council adopted a resolution, in 
which it decided: 


_ That, in order to eliminate the threat to the peace in Palestine and to 
facilitate the transition from the present truce to permanent peace in Pales- 
tine, an armistice shall be established in all sectors of Palestine.2 


This armistice was to provide for “the delineation of permanent 
armistice demarcation lines beyond which the armed forces of the re- 
spective parties shall not move,’ and for “withdrawal and reduction of 
armed forces.” 


(1) U.N. Doc. 5/1044; Res. 61 (1948). 
(2) Res. 62 (1948). 
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In the period from February to July 1949, four Arab States, Egypt, 
Lebanon, Jordan and Syria, in that order, signed General Armistice Agree- 
ments providing for a cessation of hostilities with the Israelis. These 
Agreements contained a number of important provisions, as follows: 


The injunction of the Security Council against resort to military force 
in the settlement of the Palestine question shall henceforth be scrupulously 
respected by both Parties. 

No aggressive action by the armed forces—land, sea or air—of either 
Party shall be undertaken, planned or threatened against the people or the 
armed forces of the other. 

The principle that no military or political advantage should be gained 
under the truce ordered by the Security Council is recognized. 

It is also recognized that no provision of this Agreement shall in any 
way prejudice the rights, claims and provisions of either Party hereto in the 
ultimate peaceful settlement of the Palestine question, the provisions of this 
Agreement being dictated exclusively by military considerations. 

The basic purpose of the Armistice Demarcation Lines is to delineate 
the lines beyond which the armed forces of the respective Parties shall not 
move. 

‘Wherever villages may be affected by the establishment of the Armis- 
tice Demarcation Line, the inhabitants of such villages shall be entitled to 
maintain, and shall be protected in, their full rights of residence, property 
and freedom. 


The Armistice Agreements also provided for the establishment of 
demilitarized zones and no-man’s land areas. The application of the 
Agreements was to be supervised by Mixed Armistice Commissions under 
the Chairmanship of the Chief of Staff of the United Nations Truce Super- 
vision Organization (UNTSO) or a senior official of that organization 
nominated by him.’ 

These Agreements were arranged through the good offices of the 
U.N. Acting Mediator Dr. Ralph Bunche, who assumed his post after 
the Zionist murder of Count Bernadotte. The U.N.’s purpose in bringing 
about these Agreements, as defined by the texts both of the Agreements 
themselves and of the resolutions which gave rise to them, was to prevent 
further outbreaks of violence until a solution of the Palestine problem 
could be attained. It is idle to speculate whether they could have served 
their purpose had they been properly observed, for they were never given 
a chance to function by the Israelis, who began to contravene them in 
letter and spirit from soon after they had been signed to the present day. 

The first such Armistice Agreement was signed by Egypt on 24 Feb- 
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ruary 1949. Annex 2 Section b of this Agreement specified this line which 
was to demarcate the Eastern Front: 


From point 402 down to the southernmost tip of Palestine, by a straight 
line marking half the distance between the Egypt-Palestine and Transjordan- 
Palestine frontiers. 


Point 402 was north of the village of Bir Aslup, in the Negev, while 
the southernmost tip of Palestine was the point of contact of the Egypt- 
Palestine frontier and the Red Sea coast, near Taba. This meant that the 
Armistice Agreement excluded from Israeli control the eastern part of 
the Negev desert down to and including the short stretch of coastline of 
Palestine on the Red Sea. The Arab village of Umm Rashrash and the 
site of the present Israeli port of Eilat came within this area from which 
the Israelis were excluded by this Armistice. The area in question was 
then defended by Jordanian troops. 

On 10 March 1949, just over two weeks after signing this Armistice, 
the Israelis violated it by attacking and seizing this area and taking 
control over the eastern Palestinian Negev and the Red Sea coastal 
stretch. As well as contravening the Egypt-Israe] Armistice, the Israeii 
action was also a disregard for numerous Security Council cease-fire 
directives and a violation of the truce which had been accepted by both 
sides on 18 July 1948 and was supposed to be in force. These facts are 
extremely important to bear in mind, as this particular Israeli action was 
to have wide repercussions, whose rights and wrongs have not been gen- 
erally clearly understood. The existence of the Security Council cease- 
fire directives, the truce and the Egypt-Israel Armistice Agreement demo- 
lishes any claims by the Israelis that they had any legal right to establish 
their presence in the eastern Palestinian Negev or on the Red Sea coast. 

As essential point which is often ignored and which led to frequent 
violations, and in June 1967 to a total breakdown, of the Armistice is 
that the Israelis never intended it to fulfil its stated purpose. This pur- 
pose, as the Security Council stated on 16 November 1948, was “to eli- 
minate the threat to peace in Palestine and to facilitate the transition from 
the present truce to permanent peace.” It was on the basis of the Sec- 
urity Council definition that the Arab States understood and accepted 
the Armistice. The Agreements established a demarcation line, as well 
as demilitarized zones, no man’s land areas and defensive areas, in an 


54 


effort to deter further outbreaks of fighting. The Armistice did not estab- 
lish borders, and it is therefore incorrect to use the term “borders of 
Israel,’ as no such borders have ever been created or recognized in any 
valid instrument of. international law. Likewise, the Armistice did not 
attempt to solve the Palestine problem or establish a permanent status 
quo, but to “facilitate the transition from truce to permanent peace.” 
Their aim was, therefore, to leave the situation in suspended animation 
and prevent further hostilities until, by some unspecified and probably 
miraculous means, conditions enabled a just and satisfactory peace to 
be attained. The Agreements pass no judgements on the rights or wrongs 
of the issue, and in fact specify that ‘‘no provision ... shall in any way 
prejudice the rights, claims and position of either Party hereto in the 
ultimate peaceful settlement of the Palestine question.” 

After the Agreements had been signed, the Israelis began to refer 
to the Armistice Demarcation Lines as the “borders of Israel’ from 
which they would not retreat. In the words of the Israeli Ambassador in 
London, “Israel does not admit any claims on the part of the Arats, 
whether alone or supported by other powers, to any of the territory Israel 
now holds.’’* This was a “heads I win, tails you lose’ argument, as the 
Israelis in the June war had no objection to altering these so-called borders 
to their own advantage. In this way, they showed that they had merely 
accepted the Armistice in order to consolidate their gains and to give a 
permanent character to what they had seized by force. Furthermore, 
they alleged that the Armistice had now ended the state of war, and that 
the Arab States should conclude peace treaties. This ‘allegation clearly 
had no basis either in the Agreements themselves or in the U.N. decisions 
which had led to them. This Israeli position also differed from the concept 
of an armistice as generally accepted by the leading authorities in inter- 
national law. 


A distinction must be drawn between the termination of hostilities 
and the termination of war. Whereas the termination of war necessarily 
implies the termination of hostilities, the termination of active hostilities 
between belligerents does not necessarily imply the termination of war. Thus 
the conclusion of a general armistice, even though resulting in the suspen- 
sion of all armed operations, does not of itself bring war to an end ... 
Even if it suspends all active hostilities for an indefinite period, an armis- 
ie does not restore all of the relations of the belligerents to a peacetime 

asis.5 
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In the words of a distinguished authority from Cambridge: 


Armistices or truces, in the wider sense of the term, are all agreements 
between belligerent forces for a temporary cessation of hostilities. They are 
in no wise to be compared with peace, and ought not to be called temporary 
peace, because the condition of war remains between the belligerents them- 
selves, and between the belligerents and neutrals, on all points beyond the 
mere cessation of hostilities.® 


The nature of an armistice, as distinct from a peace treaty, can be 
very clearly defined thus: 


An armistice is a war convention, that is, an agreement or contract 
concluded between belligerents. Its primary and traditional purpose is to 
bring about a temporary suspension of active hostilities. A truce, to all 
intents and purposes, 1s identical with an armistice although in former days 
it usually had a shorter duration. While particular armistices, more commonly 
termed ‘truces,’ call for cessation of hostilities in a portion of a theatre of 
war, general armistices cause a general temporary cessation of hostilities 
between the belligerents concerned ... From the days of Greece and Rome 
until today, writers, statesmen, and military men have been of the same 
opinion that neither type of agreement resulted in the termination of a state 
of war. The courts of numerous states have affirmed equally that the con- 
clusion of an armistice does not end a war.? 


Any such arrangement designed to halt hostilities needs an essential 
condition to be fulfilled if it is to function according to its avowed pur- 
pose: namely, a desire by both sides to observe the terms of the arrange- 
ment. If one side wishes to halt the hostilities while the other continues 
to have hostile intentions, one can be reasonably sure that sooner or 
later the arrangement will break down. This happened in the case of 
the Armistice Agreements in question, as the cases in the next section 
will demonstrate. 


2. Israeli Violations of the Armistice 

Israeli actions, shortly after the signing of the Agreements, revealed 
the Israelis’ motivations in. concluding them: not a desire to see peace 
restored to the region, but rather an intention to consolidate what they 
had gained militarily in the 1948 war, and also to secure further gains 
politically which they had been unable to obtain by military means. The 
Israelis’ attitude to the Armistice can be summed up as one of seeking 
to gain the maximum advantage out of it. Where this necessitated contra- 
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vention of its provisions, they simply contravened them and established a 
new status quo more advantageous to themselves. This is well illustrated 
by Israeli actions in the Demilitarized Zones. As a typical example, we 
may take those zones on the Syria-Israel Armistice Demarcation Line. 

The Syria-Israel Armistice Agreement of 26 July 1949 provided for 
Demilitarized Zones on the eastern shore of Lake Tiberias and to the 
north and south of Lake Hula. Article V, Paragraph 5 (a) stated: 


‘Where the Armistice Demarcation Line does not correspond to the 
international boundary between Syria and Palestine, the area between the 
Armistice Demarcation Line and the boundary, pending final settlement 
between the Parties, shall be established as a Demilitarized Zone from 
which the armed forces of both Parties shall be excluded and in which no 
activities by military or para-military forces shall be permitted. 


Paragraph 5 (e) of the same Article stated that the Chairman of the 
Mixed Armistice Commission is empowered “to authorize the return of 
civilians to villages and settlements in the Demilitarized Zone and the 
employment of limited numbers of locally recruited civilian police in 
the Zone for internal security purposes.” 

Paragraph 2 had also provided for “‘the gradual restoration of normal 
civilian life in the area of the Demilitarized Zone.”’ 

The status of the Demilitarized Zones had been clearly defined by 
the U.N. Acting Mediator, Dr. Ralph Bunche: 


Under the provisions of the Armistice Agreement, neither party could 
validly claim to have a free hand in the demilitarized zone over civilian 
activity, while military activity was totally excluded.® 


The Demilitarized Zones contained Arab villages. Far from allowing 
the return of inhabitants displaced by the war, the Israelis in fact began 
deporting those villagers who still remained. Thus, for example, 785 
Arabs were expelled from their homes on the night of 30-31 March 1951.° 

The Israelis refused to attend a meeting of the Mixed Armistice 
Commission to consider Syria’s complaint, and alleged that the Zones 
were Israeli territory. The U.N. Chief of Staff, General Riley, gave the 
Security Council his interpretation of the status of the Zones as established 
by the Armistice. His conclusion was: “It follows, that neither party to 


(8) Quoted in Report by General Vagn Bennike (General Riley’s successor as 
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the Armistice Agreement therefore enjoys rights of sovereignty within 
the zone.'?° 

The situation having led to fighting, the Security Council on 18 May 
1951 adopted a resolution. This, z#er alia, declared that the Israeli refusal 
to attend Mixed Armistice Commission meetings was “inconsistent with 
the objectives and intent of the Armistice Agreement.” It also stated: 


That Arab civilians who have been removed from the Demilitarized 
Zone by the Government of Israel should be permitted to return forthwith 
to their homes and that the Mixed Armistice Commission should supervise 
their return and rehabilitation in a manner to be determined by the Com- 
mission (and) that no action involving the transfer of persons across inter- 
national frontiers, armistice lines or within the Demilitarized Zone should 
be undertaken without prior decision of the Chairman of the Mixed Armis- 
tice Commission.11 


Despite this clear vindication of the Syrian position, nothing was 
done by the U.N. to ensure compliance with the Armistice Agreement. 
On the contrary, throughout the 1950s, the Israelis were able to militarize 
the Zone. “The Israelis in fact exercised almost complete control over 
the major portion of the demilitarized zone through their frontier police 
in the area. This was directly contrary to Article V of the GAA and the 
‘authoritative interpretation’ of it (by Dr. Bunche) which formed part of 
the proceedings of the committee negotiating the armistice ... The frontier 
police in Israel are more than an ordinary police-force, concerned with 
the enforcement of the internal laws of the state. They are a paramilitary 
force ... They have pistols and rifles, which is normal armament for 
police in the Middle East, but they also have machine-guns and mortars, 
which they frequently deploy and use. They are all trained soldiers. 
Hence their introduction into the demilitarized zone was essentially a 
violation of the demilitarization principle, although not perhaps one easy 
to demonstrate with legal precision.’ ’?? 

Incidents became increasingly serious. On 11 December 1955, ‘“‘sev- 
eral companies of Israeli troops crossed the demarcation lines at the 
northern end of Lake Tiberias, and attacked Syrian military posts at 
Buteiha Farm and Koursi, some eight kilometres to the south. Some 
troops forded the Jordan River; some crossed by boats; another small 


(10) U.N. Doc. $/2049, Section IV, Para. 3. 
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force, including armoured vehicles, advanced northward from the Israeli 
settlement of Ein Gev, on the east shore of the lake. The attack was 
covered by mortar and heavy machine-gun fire.’** On 19 January 1956 
the Security Council condemned the attack as a “flagrant violation of 
the cease-fire provisions of its resolution 54 (1948), of the terms of the 
General Armistice Agreement between Israel and Syria, and of Israel’s 
obligations under the Charter of the United Nations.’’*4 The casualties 
given by the U.N. Chief of Staff were, on the Syrian side, three officers 
and 38 other ranks killed, seven policemen and eight civilians (including 
three women) killed; nine wounded and 32 missing.” 

General Carl von Horn, who became U.N. Chief of Staff in 1958, 
related that he was given “‘advice’’ by the Israeli Foreign Office shortly 
after his appointment. ‘The gist of the advice ‘to assist me in my task’ 
was that I should refrain from sticking to the rules of the Armistice 
Agreement,’?* he wrote. This encounter was followed by further Israeli 
provocations in the Demilitarized Zone including the total destruction of 
the village of Tawafiq. The Israelis were again condemned by the Sec- 
urity Council on 9 April 1962 for aggression against Syria.*’ 

According to the Jordan-Israel Armistice Agreement, two No-Man’s 
Land areas, one in Jerusalem and one in the Latrun region, and two 
Demilitarized Zones, both in Jerusalem, on Mount Scopus and Jabal Al 
Mukabbir, were established. The Mount Scopus Zone had been fixed in 
an earlier agreement signed between the Jordanian and Israeli military 
commanders in Jerusalem on 7 July 1948. It contained the Hebrew 
University and Hadassa Hospital, and the Augusta Victoria Hospital, 
which came to be used for refugees. The Israeli-he!d installations on 
Mount Scopus could easily have been captured by Jordanian forces, who 
were dissuaded from doing so by the promise that the area would be 
demilitarized and placed under U.N. protection.*® This was written into 
the Agreement, to which the U.N. was a third party.** The Zone was 
to be under a U.N. commander and garrisoned only by Jordanian and 
Israeli civilian police. The Agreement provided, under U.N. supervision, 
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for supplies and relief of personnel for the Israeli institutions in the 
Zone, which was within the Jordanian side of the Demarcation Line. 

The Agreement soon came to be violated by the Israelis, who declared 
the Hebrew University and Hadassa Hospital an “enclave of Israel’’ and 
denied U.N. personnel access. They also used this area as a point for 
sniper fire at people on the Jordanian side of the Demarcation Line.° 
Even more serious were their attempts to militarize the Zone contrary 
to the Agreement. A U.N. Observer, Commander Hutchison, stated that 
on 4 June 1952, an Israeli supply and relief convoy to Mount Scopus was 
being checked by U.N. guards before crossing the Demarcation Line 
through Jordanian territory. One guard checking oil barrels struck a 
metal object in one of them with his test rod. He had the barrel removed 
from the truck on which it was loaded, whereupon the Israelis pushed 
the truck out of the reach of U.N. personnel so that its load could not be 
checked further. In Commander Hutchison’s own words, “‘before the 
cutting tools could be obtained, the Israelis, in direct violation of the 
Armistice Agreement, moved soldiers into no-man’s land and demanded 
the return of the remaining barrel.” 

The barrel was taken to the Mixed Armistice Commission Office, 
to be held pending orders from the Chief of Staff, General Riley. All 
members of the UNTSO present, according to Commander Hutchison, 
felt it should be opened and its contents thoroughly inspected. This was 
also the Jordanian view. Orders then came from General Riley that the 
barrel should be cut open. 

Half an hour before the opening was due, Israeli troops broke into 
the Mixed Armistice Commission Office and barred access to the room 
in which the barrel was held. They placed another lock on the door of 
that room and also removed the key of the Commission’s building. Gen- 
eral Riley subsequently condemned the Israeli forces’ action, but the 
barrel was not opened for a thorough search. Only a further rod test 
was carried out, and General Riley then returned the barrel to the 
Israelis, with the comment that it contained “extraneous matter.” It is 
worth noting Commander Hutchison’s summary of the incident: 


Israel was guilty of falsifying records submitted to the United Nations; 
Israel was guilty of attempted smuggling and had revealed to the world it 
was contravening the Mount Scopus Agreement; Israel had ignored the in- 
violability of the United Nations Mixed Armistice Commission Headquarters 


(20) Hadawi, op. cit., pp. 129-130. 
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and had taken it over by armed force; Israel had broken the General Armis- 
tice Agreement by ordering troops into no-man’s land. All of this should 
have been flashed round the world—not only by Jordan but by the United 
Nations. Instead, the United Nations kept quiet.?1 


Commander Hutchison, an American officer who served a period as 
Mixed Armistice Commission Chairman, cannot be accused of anti-Israeli 
bias; indeed the whole tone of his writing indicates his objectivity and 
impartiality. He testified further that on 13 December 1952, Israeli troops 
tried to smuggle a quantity of ammunition across the Demarcation Line 
to Mount Scopus. It included 1,000 rounds of rifle ammunition, 2,000 
rounds of Sten ammunition, six 81 mm. mortar shells, six 2” mortar 
shells, 24 grenades, electric batteries and detonators. The smuggling was 
thwarted when the Israelis were intercepted by the Jordanian National 
Guard. The Mixed Armistice Commission condemned this Israeli viola- 
tion of the Mount Scopus Agreement.?? 

Successive Chiefs of Staff of the UNTSO attempted to assert the 
U.N.’s authority over this Demilitarized Zone as provided for by the 
Agreement, and in particular to carry out a thorough inspection to ensure 
that the Zone was not being militarized. As General Burns wrote: 


In the course of the six years that had elapsed since the signing of the 
agreement up until when I took over as Chief of Staff UNTSO, there had 
been a gradual erosion of the observance of the terms of the agreement ... 
The principal point at issue, when I came, was that the Jordanians were 
sure that the Israelis had improved the fortifications around the buildings, 
and had brought in considerable additional munitions and warlike stores. 
They wanted me to conduct a thorough inspection of the premises, to deter- 
mine that no such violations of the agreement had occurred—or to correct 
them, if they had. The Israelis after a while agreed to my inspection, but 
they did not produce the keys to the doors of several rooms in the hospital, 
which might have contained munitions or arms. It was pretty certain that 
they had smuggled a good deal of stuff in, from one or two attempts that 
were detected ... 

The significance of all this was that Mount Scopus absolutely dominated 
the roads into Jerusalem from the east (the Jordan) and the north (Ramallah 
and Nablus). Jerusalem was the nexus of all important roads connecting the 
larger towns in the Arab-held Palestine. If the Israelis could connect up 
with the sort of fortress held by the detachment of Israeli police (who were 
probably soldiers) they would dominate and could eventually compel the 
surrender of Jerusalem, and probably cause the collapse of Jordanian control 
of the area west of the Jordan River ... The seizure of Mount Scopus, if 
the politically favourable moment arrived, would be equivalent to guarantee- 
ing their eventual control of the whole of Jerusalem—a scarcely concealed 
objective of the State.28 


(21) See Hutchinson, op. cit., pp. 20-29 for a full account of the barrel incident. 


(22) Ibid., pp. 39-41. 
(23) Burns, op. cét., p. 158. 


61 


The June war proved that General Burns was all too accurate at 
predicting the future. 

The Israelis also attempted to exert sovereignty over the Jabal Al 
Mukabbir Demilitarized Zone in which the UNTSO Headquarters was 
located. These encroachments reached a point where the Security Coun- 
cil on 22 January 1958 had to assert that ‘‘the status of the zone is affected 
by the provisions of the Israel-Jordan General Armistice Agreement and 
that neither Israel nor Jordan enjoys sovereignty over any part of the 
zone (the zone being beyond the respective demarcation line).’** 

A similar situation grew up on the Egyptian Demarcation Line. 
Article VIII, Paragraph 1 of the Egypt-Israel Armistice stated that “the 
area comprising the village of El Auja and vicinity shall be demilitarized, 
and both Egyptian and Israeli armed forces shall be totally excluded 
therefrom.” Israeli forces shortly afterwards occupied Bir Qattar within 
the Zone, and also expelled a number of people from the Zone. Accord- 
ing to General Riley, the Israeli military drove out some 4,000 people on 
2 September 1950, and expulsion operations had involved the use of 
armoured cars, the burning of these people’s property and the killing 
of 13 persons.2> After some wrangling, during which the occupation of 
Bir Qattar was condemned by the Mixed Armistice Commission, the 
Israelis promised to withdraw their forces. On 17 November 1950 the 
Security Council called upon “the Governments concerned to take in the 
future no action involving the transfer of persons across international 
frontiers or armistice lines without prior consultation through the Mixed 
Armistice Commissions,’ and took note “of the statement of the Govern- 
ment of Israel that Israel armed forces will evacuate Bir Qattar pursuant 
to the 20 March 1950 decision of the Special Committee, provided for 
in Article X, paragraph 4, of the Egyptian-Israel General Armistice Agree- 
ment, and that the Israel armed forces will withdraw to positions autho- 
rized by the Armistice Agreement.’’*® 

The Israeli failure to comply regarding expulsion of inhabitants was 
indicated by General Bennike’s statement that a total of 6,000-7,000 
people had been driven out of the El Auja Zone by May 1951; and that 
a further 200-250 were driven out in 1953.27 The familiar pattern was 


(24) Res. 127 (1958). 

(25) U.N. Doc. $/1797. 

(26) Res. 89 (1950). 

(27) U.N. Doc. S/PV 635, pp. 27-28. 
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followed of an israeli claim to sovereignty over the Zone, in a letter to 
the Mixed Armistice Commission Chairman,’* the establishment of a para- 
military kibbutz, the entry of Israeli ‘‘police,” and on 21 September 1955 
the re-militarization of the Zone ‘because it was the strategic intersection 
of all key roads leading into the heart of the Sinai desert, on the way 
to the Suez Canal.’*° This last act transpired as a sort of opening shot 
to the invasion of Sinai the following year. It was accompanied by the 
Israeli seizure of the Mixed Armistice Commission Headquarters and 
the capture of the Commission’s Egyptian personnel, two of whom were 
wounded.®° Having in effect annexed the Zone, the Israelis from then on 
prevented the holding of meetings of the Mixed Armistice Commission 
in its Headquarters there.*? 

While the militarization of the Demilitarized Zones constituted a 
“flagrant violation” in the wording of all the relevant Armistice Agree- 
ments, the Israeli acticns in El Auja went even beyond those in the 
Demilitarized Zones on the Jordanian and Syrian Demarcation Lines. 
For the Israeli seizure of El Auja involved, in addition, an attack on the 
Mixed Armistice Commission Headquarters and its personnel. With the 
expulsion of the Commission from the Zone, the Israelis in effect made 
the machinery for the carrying out of the Armistice Agreement with 
Egypt inoperative. That this was their deliberate intent was shortly 
proven. While all the Israeli encroachments on the Demilitarized Zones 
led to bloodshed, the seizure of El Auja was, as noted earlier, the prelude 
to the most serious of all Armistice violations prior to June 1967: namely, 
the 29 October 1956 invasion of Sinai. 

Shortage of space does not permit a full discussion of all the events 
leading up to that violation. It was doubly deplorable in that the Israeli 
action was aided and abetted by Britain and France, two of the signa- 
tories to the May 1950 Tripartite Declaration, in which, together with 
the United States, they had declared ‘‘their unalterable opposition to the 
use of force or threat of force between any of the states in that area 
(i.e. the Middle East), and that, consistently with their obligations as 
members of the United Nations, they would immediately take action, 
within and outside the United Nations, to prevent any attempt by either 


(28) Ibid., p. 36. 

(29) Menuhin, op. cét., p. 173. 
(30) Burns, op. cit., p. 95. 
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side to violate frontiers’ (sic).°* Far trom taking action to prevent such 
a violation, they in fact encouraged it by joining the attack against the 
victim of the aggression, Egypt.** The British and French Governments’ 
“unalterable opposition to the use of force’’ altered very quickly when 
it was a matter of preserving their economic privileges against the 
Egyptian people’s perfectly legitimate assertion of sovereignty over their 
own economic resources. 

The Israelis unilaterally declared their abrogation of the Armistice 
with Egypt and their intention to hold Sinai and the Gaza Strip. In the 
words of Mr. Ben Gurion, “the Armistice with Egypt is dead; as are the 
armistice lines, and no wizards or magicians can resurrect these lines.’’** 
The Israelis ‘‘asked for the U.N. personnel of the Mixed Armistice Com- 
mission to be withdrawn from the Strip, on the grounds that as the 
armistice no longer existed there were no functions for them.’*> The 
U.N. Secretary General resisted these demands, and General Burns related 
that the Israelis imposed restrictions on the U.N. Observers and broke 
into their office in Gaza and removed their radio transmitter. 

On 2 November the U.N. General Assembly called for an immediate 
cease-fire and urged “‘the parties to the armistice agreements promptly to 
withdraw all forces behind the armistice lines, to desist from raids across 
the armistice lines into neighbouring territory, and to observe scrupulously 
the provisions of the armistice agreements.’’** The United Nations had 
to repeat its call for withdrawal in no less than ten resolutions before 
the Israelis complied.*’ Even so, they attempted to extort conditions for 
their withdrawal. On 20 February 1957, President Eisenhower commented 
on this: 


If we agree that armed attack can properly achieve the purposes of the 
assailant, then I fear we will have turned back the clock of international 
order. We will have countenanced the use of force as a means of settling 
international differences and gaining national advantages ... If the United 
Nations once admits that international disputes can be settled by using force, 
then we will have destroyed the very foundation of the organization, and 
our best hope for establishing a real world order. 


(32) Ibid., pp. 297-298, note 13. 

(33) For details of Anglo-French-Israeli collusion described by a British Minister 
at that time, see Anthony Nutting, No End of a Lesson (London 1967). 

(34) New York Times, 8 November 1956. 
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It would have been well had President Eisenhower’s predecessor, and 
the United Nations, applied this principle in 1947 and 1948. 


3, The Israeli Policy of “Reprisals’ 

From the signing of the Armistice Agreements up to the present day, 
the Armistice Demarcation Lines, and the cease-fire lines subsequent to 
the June war, have mainly been the scene of tension and repeated clashes, 
apart from the Egyptian Demarcation Line from 1957 to 1967 when the 
UN. Emergency Force maintained a period of quiet. These clashes have 
been the most common form of Israeli Armistice violation. In an attempt 
at self-justification, the Israelis have termed such clashes “reprisals” by 
Israeli forces for alleged attacks by Arabs on Israeli personnel or instal- 
lations. 

Let us take a parallel from criminal law to illustrate the logic of 
this. One night a thief broke into a house and began to steal whatever 
he could find of value. The owner of the house, normally a well-behaved 
and Jaw abiding person, used physical force in an attempt to protect his 
property and expel the thief, who drew out a pistol and shot at him. 
Neighbours attempting to come to the householder’s aid were similarly 
fired at. The thief maintained he was perfectly justified in his action, since 
he was the victim of a violent attack and only shot in self-defence. 

Such incidents are common in criminal law in all countries, and a 
judge would not normally take a lenient view of the thief’s behaviour 
or accept his justifications for it. If we lift this case from the realm of 
criminal law into that of international law and multiply its size by over 
a million times, it is a valid illustration of the Palestine problem. 

It must be recalled that the Israelis seized Palestinian territory from 
its inhabitants in 1948. Despite the courageous attempts of the Liberation 
Army (assisted by the Arab States’ forces after 15 May 1948), the Pales- 
tinians did‘ not have the Zionists’ advantage of help from the imperial 
powers, and were unable to prevent the loss of a large part of their home- 
land and the dispossession of the majority of the people. After the con- 
clusion of the Armistice, the Israelis claimed that many of the dispos- 
sessed inhabitants were attempting to “‘infiltrate’ back to their homeland 
and “‘causing incidents.” ““The reasons for this behaviour are not far to 
seek. People usually love their home and if they are obliged to leave it 
in time of emergency, they mostly come back when the emergency is 
over. This is especially true of people who have no other homes to go 
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to and who, as is the case of the Arab refugees, are living herded together 
in the proximity of their former homes in the most adverse conditions of 
poverty and congestion ... The Israeli government has always taken a 
stern attitude towards the Arabs who try to come back. They are 
treated with a severity which is amazing in view of the fact that most 
of the Israelis are former refugees themselves.’ ’*° 

It is true that the Armistice Agreements contained clauses prohibiting 
civilians from crossing the Demarcation Lines, and in the, years after 
the conclusion of the Armistice, the Mixed Armistice Commission noted 
various instances of persons from the Arab side crossing the Demarcation 
Lines. These incidents generally followed a pattern of refugees crossing 
to land which they lawfully owned and might have inherited from their 
ancestors, often in an attempt to retrieve some of their property which 
they had left behind when they had been expelled. However, these ref- 
ugees, whose crossing of the Demarcation Line was described as illegal 
by the Israelis, had had their right to return home affirmed by a U.N. 
General Assembly decision which the Israelis refused to implement, and 
which will be examined in detail below.*® For a Palestine refugee to 
cross the Demarcation Line to return to his home cannot therefore be 
described as illegal, but rather as his personal attempt (albeit amateurish) 
to implement a U.N. Resolution. For the Israelis to demand a rigid ap- 
plication of the Armistice Agreement against the people whose rights 
afiirmed by a U.N. Resolution they refuse to respect is, to say the least, 
to apply a double standard of international law. For the Israelis then to 
draw the conclusion that they have a right to retaliate against neighbouring 
Arab countries for any action the Palestinians may take as a result of 
their exclusion from their homeland is to carry the thief’s logic of self- 
defence to its extreme. It is as if the thief exacted reprisals from the house- 
owner’s neighbours when the house-owner legally sought to recover his 
stolen property. 

The term “reprisal” is misleading, because it was the Israelis who 
committed the initial wrong of forcibly seizing Palestine. If anyone has a 
right of reprisal, it is the Palestinians. Let us, however, examine how the 
Israelis exercise what they term their “right of reprisal.” 

The majority of serious incidents on the Demarcation Line have in 
fact been caused by the Israelis. For example, the Jordan-Israel Mixed 


(38) Jewish Newsletter, 6 July 1953. 
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Armistice Commission, under a U.N.-appointed Chairman, between June 
1949 and 15 October 1954, passed 95 condemnations on the Israelis for 
violations as against 60 on Jordan. In the same period, the Commission 
verified that firing across or crossing the Demarcation Line from the 
Jordanian side caused 34 Israeli deaths, while Israeli violations of the 
Line caused 127 Jordanian deaths, almost four times as many.*° General 
Burns noted that in 1955 and the first nine months of 1956 on all the 
Demarcation Lines, ‘the grand total for the twenty-one months showed 
that Israel had 121 killed, while the Arab States had 496 killed. Israel's 
retaliatory policy had piled up an impressive balance of corpses in her 
favour. 4? 

Commander Hutchison described a typical Israeli ‘reprisal,’ the 6 
January 1952 attack on Bait Jala, in which three houses were destroyed. 
In the first house, they blew up a man and his wife, in the second house, 
they fired at a pregnant woman who was trying to escape, killing the 
child in her womb. In the third house, Commander Hutchison related, 
“a father and his eleven-year-old son, hearing the explosions in the dis- 
tance, rushed out to see what was happening. As they rounded the house, 
shots rang out and the boy received a bullet through the arm. The others 
of his family did not fare so well. The attackers, unable to detonate the 
large packs of TNT blocks, abandoned them and threw hand grenades 
in through the open door. As a parting gesture they sprayed the room 
with rifle and sten gun fire. On entering this room we were brought up 
short—no person could live long enough to become calloused to such a 
sight. The mother and her four children, ranging in age from 6 to 14, 
were sprawled about the room—their bodies riddled by bullets and 
grenade fragments.’ 

The Israelis claimed that this attack was in revenge for the assault 
and killing of an Israeli woman. Commander Hutchison wrote: 


Nothing, however, had been found to indicate that Jordanians had 
committed this atrocity. The case had not been discussed by the Commission. 
Major Loreaux expressed the opinion that the Israeli police would have a 
better chance of finding the killer than the Arabs would.42 


Thus it seems this incident, for which the Israelis claimed the right 
to wreak vengeance on innocent villagers, almost certainly had nothing 


(40) Hutchison, op. ciz., pp. 91-92. 
(41) Burns, op. cit., p. 174. 
(42) Hutchison, op. cit., pp. 12-16. Major Loreaux was a U.N. Observer. 
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to do with Jordan, being most likely an Israeli-committed crime of the 
sort handled by police in all countries. 

On 27 October 1953 General Bennike submitted a report to the 
Security Council on events on the Jordan-Israel Demarcation Line, stating: 


On 28 and 29 January, Israeli military forces estimated at 120 to 150 
men, using 2’’ mortars, 3’’ mortars, PIAT (Personnel-Infantry-Anti-tank 
weapons), Bangalore torpedoes, machine guns, grenades and small arms, 
crossed the demarcation line and attacked the Arab villages of Falame and 
Rantis. At Falame the mukhtar was killed, seven other villages were wounded 
and three houses were demolished. The attack lasted 4% hours. Israel was 
condemned for this act by the Mixed Armistice Commission ... 

On the night of 11 August 1953, Israeli military forces using demolition 
mines, Bangalore torpedoes, 2’’ mortars, machine guns and small arms, 
attacked the villages of Idna and Surif and Wadi Fukin, inflicting casualties 
among the inhabitants and destroying dwellings. The Mixed Armistice Com- 
mission condemned Israel for these attacks.43 


The Israeli massacre of Qibya on 14-15 October was one of the 
most serious. General Bennike described the investigation by the Mixed 
Armistice Commission Acting Chairman as follows: 


On reaching the village, he found that between 30 and 40 buildings 
had been completely demolished, among which were the school, the water 
pumping station, the police station and the telephone office ... Bullet-riddled 
bodies near the doorways, and multiple bullet hits on the doors of the 
demolished houses indicated that the inhabitants had been forced to remain 
inside until their houses were blown up over them. There were several small 
craters along the western perimeter of the village and the tails of 2’’ mortar 
shells were found. Four gaps, approximately three metres in width, had 
been blasted in the barbed wire protective fence surrounding the village. 
Fragments, easily identifiable as parts of Bangalore torpedoes, were found 
near these gaps. By the time the Acting Chairman left Qibya, 27 bodies 
had been dug from the rubble. The villagers were digging for others they 
claimed were still buried beneath the building stones ... Witnesses were 
uniform in describing their experience as a night of horror, during which 
Israeli soldiers moved about in their village, blowing up buildings, firing 
into doorways and windows with automatic weapons, and throwing hand 
grenades.44 


On 28 August 1953, the Israelis attacked Al Buraij refugee camp in 
the Gaza Strip. General Bennike stated: 


Bombs were thrown through the windows of huts in which refugees 
were sleeping and, as they fled, they were attacked by small arms and auto- 
matic weapons. The casualties were 20 killed, 27 seriously wounded, 35 less 
seriously wounded. The Mixed Armistice Commission, in an emergency 
meeting, adopted by a majority vote a resolution according to which the 
attack was made by a group of armed Israelis. A likely explanation is that 


(43) Ibid., pp. 155-156. 
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it was a ruthless reprisal raid. This seems probable in view of the fact that 
a quarter of the Israeli complaints during the preceding four weeks referred 
to infiltration in the area.45 

The prelude to an Israeli massacre was a complaint of incidents— 
some real, some imaginary, some totally unconnected with the country 
against which the attack was subsequently launched. Thus, on 13 Novem- 
ber 1966 a brigade of Israeli infantry with 50 tanks, supported by an 
artillery regiment, and 24 Mirage jets covered by 60 Mysteres attacked 
the village of Sammua, south of Hebron.**® The Israelis justified this raid, 
resulting in some 50 deaths, by saying it was a reprisal for operations by 
commandos who, the Israelis alleged, were operating from Syria. A British 
newspaper described this raid as characterized by “political futility” and 
“brutality,’ and noted that “Jordan had made determined efforts to keep 
the peace along the border.’’4” 

It was inevitable that, with no real efforts being exerted to correct 
the wrongs done to the Palestinian people, and with Israeli attacks result- 
ing in a steadily growing number of innocent victims, the incidents of 
individual infiltration should give place eventually to organized acts of 
resistance. It was the natural response of the Palestinians as they became 
aware that they alone could enforce justice by taking up arms, since no 
other authority was prepared to do it for them by any other means. This 
awareness became crystallized in the launching of the first operation by 
al-Asifah, the military branch of the Palestinian National Liberation 
Movement (Fateh) on 1 January 1965. The question of resistance in inter- 
national law will be examined further.*® It is enough to state here that 
resistance is a fully recognized right for any people whose country has 
been forcibly seized and occupied. Nor can the Palestinian people’s exer- 
cise of that right be considered as contrary to the 1949 General Armistice 
Agreements, since the Palestinian people and their resistance organizations 
are not parties to those Agreements. The obligation to observe the Armis- 
tice is binding only on those who signed it, namely the Governments of 
Syria, Egypt, Jordan and Lebanon, and the Israeli authorities. 

Furthermore, reprisals by belligerents are admissible only in response 
to acts of illegitimate warfare.*® Since the resistance of a people to armed 
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occupation is not illegitimate warfare, it follows that the occupying 
authority cannot claim a right of reprisal on that ground. Finally, even 
where reprisals are admissible, they have to be directed against the state 
responsible for the act for which they are being exacted, not against a 
third party which is not responsible. The Arab States have no responsibility 
for the actions of the Palestinian Resistance, which is entirely independent 
and not answerable to any state. 

While the Israelis have no right of reprisals against Arab States 
because of operations by the Palestinian Resistance, their argument that 
they can retaliate for the Arab States’ failure to prevent so-called infil- 
tration is also, to say the least, highly questionable. The matter of “infil- 
tration” has already been discussed in the light of the Israelis’ refusal to 
implement Resolution 194 (IID) on the right of refugees to return; like- 
wise the fact that the Israelis initiated the chain of violence by seizing 
Palestinian territory in 1948, and have been guilty of by far the greater 
part of Armistice violations. 

While a very clear distinction must be drawn between the aggressor 
and the victim, a further distinction must also be drawn between two 
types of action which are both technically called Armistice violations. If 
an Arab State fails to prevent, say, a refugee farmer from crossing the 
Demarcation Line to gather fruit in his own orchard which has been 
seized by the Israelis, that Arab State, technically, has not observed that 
Article in the Armistice Agreement which forbids civilians from crossing 
the Line. The majority of ‘‘violations’ from the Arab side have been of 
this nature. They are totally different from a crossing of the Line by a 
large regular army force which massacres a village—the common Israeli 
type of violation. 

Jordan, from the time of signing the Armistice, was extremely con- 
cerned to avoid clashes, for two reasons. First, she felt bound by the 
Agreement, and secondly, she had a number of towns and villages along 
the Demarcation Line which were extremely vulnerable to attack. The 
Israelis had no such scruples about honouring agreements, and they had 
the resources to convert all the villages they held near the Line into 
well-defended fortresses. Thus “in the ten months from December 1949 
to October 1950, 117 incidents of crossing the demarcation line (or of 
firing across it) were carried out by Israeli forces in uniform. During the 
same period, not one incident of the crossing of the line by men of the 
Arab Legion was reported ... The basic difference between the two sides 
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continued. From the Jordan side, the infiltrators were all civilians, in 
nearly every case destitutes. No cases of line-crossing were carried out by 
the Arab Legion. On the Israeli side, every incident was carried out by 
Israeli troops in uniform. In 1950 and 1951, the Israeli government was 
inclined to deny these incursions into Jordan territory by their troops, 
but in later years, it admitted the policy of reprisals. We, on the Jordan 
side, never for a moment relaxed our efforts to prevent infiltrations.’’°° 
Further confirmation of this policy came in a Jordanian military spokes- 
man’s statement on 13 July 1956 that “recent infiltrations into Israel 
were merely individual cases which are contrary to Jordan’s policy and 
commitments under the GAA. Orders have been issued to Jordan forces 
to open fire on any infiltrator.”’*? 

With regard to the Egyptian Government’s intention to honour their 
Armistice Agreement, General Burns related, “Gamal Abdel Nasser told 
me, when I first met him on 15 November 1954, that it was his desire 
that there should be no trouble on the north-eastern border of Egypt.” 
After a violent Israeli attack on the Gaza Strip on 28 February 1955, 
General Burns added, President Nasser “could no longer maintain such 
an attitude.’°? Having restrained their forces in the face of repeated inter- 
national delinquencies by Israeli forces in attacking particularly civilian 
areas on the Arab side of the Demarcation Lines, the Egyptian Govern- 
ment felt themselves compelled to exact reprisals. After that a series of 
operations was carried out against the Israelis by commandos under the 
direction of the Egyptian Armed Forces. Egypt’s view of this was: ‘War 
is not part of our programme, but we want to teach those who want 
war how expensive to them war is ... The commandos have done their 
duty and punished Israel for her attack on the innocent civilians.’’®* 

General Burns’ successor noted that incidents on Syria’s Demarcation 
Line were initially provoked by Israeli encroachments on the Demilitarized 
Zones.** In that sector also, therefore, the Israelis could not legally use 
the logic of reprisals to justify their armed attacks. 

The Israeli logic of reprisals has in fact been condemned in several 
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Security Council resolutions.®* The real significance of this was understood 
by General Burns, who wrote: “It was a slightly indirect method of using 
military power to force the Arab States (primarily Egypt) to accept the 
Israeli terms of peace. That is to say, it was an attempt to settle an inter- 
national dispute by military force, in complete disregard of Israel’s engage- 
ments as a member of the United Nations.’ 


4, The Conciliation Commission and the Lausanne Protocol 

From 1948 the Middle East situation, legally a state of belligerency 
regulated by an Armistice between the Arab States and the Israelis, was 
in fact more belligerency than Armistice. The Armistice was more 
honoured in the breach than in the observance. However, the Arab States 
have been criticized for allegedly not permitting the Armistice to be 
replaced by a permanent peace. This is termed “Arab intransigence.” 
Those who make this criticism should study the one serious attempt that 
was made to establish peace after 1948 through the Palestine Conciliation 
Commission and the Lausanne Protocol. This illustrates the respective 
positions of the Arab States and the Israelis very clearly regarding the 
question of peace. 

On 11 December 1948, the U.N. General Assembly passed a resolu- 
tion expressing appreciation for the late Count Bernadotte’s work and 
establishing a Conciliation Commission in accordance with one of his 
recommendations.®? The Commission was to assume the necessary func- 
tions of the Mediator and any which might be given to it by the General 
Assembly or the Security Council. France, Turkey and the United States 
were chosen as members of the Commission, which was instructed to 
“take steps to assist the Governments and authorities concerned to achieve 
a final settlement of all questions outstanding between them.” The Reso- 
lution dealt with a number of issues, such as access to Holy Places and 
the right of expelled persons to return home. On this latter point, the 
Assembly specifically resolved “that the refugees wishing to return to 
their homes and live with their neighbours should be permitted to do so 
at the earliest practicable date, and that compensation should be paid for 
the property of those choosing not to return and for loss of or damage to 
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(56) Burns, op. cit., p. 64. 
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property which, under principles of international law or in equity, should 
be made good by the Governments or authorities responsible.’ 

The Commission met in the Middle East and subsequently in Lau- 
sanne. In its third Progress Report, it made this comment: 


The exchange of views held in Lausanne, unlike those held in Beirut, 
must be considered not only as bearing upon one of the specific tasks 
entrusted to the Commission by the General Assembly Resolution of 11 
December 1948, such as the refugee question or the status of Jerusalem, but 
also as bearing upon its general task of conciliation of the points of view 
of the parties with a view to achieving a final settlement of all questions 
outstanding between them.5§ 


The Commission submitted a Protocol, which would constitute the 
basis of work, and this was signed on 12 May 1949 by the Arab States 
concerned, the Israelis and the Commission members. A map was attached 
to the Protocol which indicated the 1947 Partition Resolution’s territorial 
allocations, and this map was accepted as “a basis for discussion.’ The 
text of the Protocol was as follows: 


The United Nations Conciliation Commission for Palestine, anxious 
to achieve as quickly as possible the objectives of the General Assembly 
Resolution of 11 December 1948, regarding refugees, the respect for their 
rights and the preservation of their property as well as territorial and other 
questions, has proposed to the delegations of the Arab States and to the 
delegation of Israel that the working document attached hereto (i.e. the parti- 
tion map) be taken as a basis for discussions with the Commission. The 
interested delegations have accepted this proposal with the understanding 
that the exchange of views which will be carried on by the Commission 
with the two parties will bear upon the territorial adjustments necessary to 
the above-indicated objectives.59 


It might appear that the signing of this Protocol by both sides would 
have led to discussions with the Conciliation Commission ending in some 
sort of peaceful compromise. This was not destined to be so, however, 
because the Israelis had no intention of abiding by the Protocol even 
when they signed it. Evidence of this lies in their subsequent actions. 

The first Israeli application for U.N. membership had been turned 
down in December 1948, as it was felt the Zionist State did not fulfil 
the requirements of the Charter. This was because the Israelis had ex- 
panded beyond the territory allotted to them by the Partition Resolution 
and expelled large numbers of Palestinians from their homes. There had 
also been persistent Israeli violations of the truce based on Security Coun- 


(58) U.N. Doc. A/927. 
(59) Ibid., (Annex A). 
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cil directives. The Israelis made a further attempt at U.N. membership 
while the Lausanne discussions were going on. By signing the Lausanne 
Protocol, they conveyed the impression to many delegates that they were 
now prepared to consider the Partition Resolution map as a basis for 
discussion and to adopt a more reasonable attitude to the refugees, whose 
return home had been demanded in Assembly Resolution 194. The United 
Nations’ grant of membership came almost simultaneously with the sig- 
nature of the Lausanne Protocol.°° 

Even so, the General Assembly granted membership conditionally, 
“recalling its resolution of 29 November 1947 and 11 December 1948 and 
taking note of the declarations and explanations made by the represen- 
tative of the Government of Israel before the Ad Hoc Political Committee 
in respect of the implementaticn of the said resolutions.’ 

Having secured their aim of U.N. membership, the Israelis repu- 
diated the Lausanne Protocol. The Conciliation Commission called on the 
parties to submit their views on territorial questions. The Israeli view 
submitted, far from taking the 1947 Partition Resolution as a basis for 
discussion, in fact represented a demand for even more territory than 
the Israelis then held, namely for recognition of the international frontiers 
of Mandatory Palestine to be considered the ‘frontiers of Israel’ except 
for a form of temporary de facto recognition of the Jordanian rule in the 
West Bank area. When the Arab delegations protested against the Israeli 
repudiation of the Protocol, the Israeli delegation said “it could not accept 
a certain proportionate distribution of territory agreed upon in 1947 as 
a criterion for a territorial settlement in present circumstances. *? However, 
when the United Nations General Assembly had debated Count Berna- 
dotte’s recommendations of territorial changes to the partition plan, the 
Israeli representative had strongly opposed these, and said: 


The Assembly's tesolution of 29 November 1947 is a valid instrument 
of international law, while the conclusions in the Mediator’s report were 
merely the views of a distinguished individual which were not embodied ii 
any decision of a United Nations organ.®3 


According to Israeli logic, the Partition Resolution ceased to be a 
valid instrument of international law once the Israelis had seized more 


(60) Hadawi, op. cit., pp. 165-166. 

(61) Res. 273 (III), 11 May 1949. 

(62) U.N. Doc. A/927. 

(63) Official Records U.N. 1st. Committee, 29 November 1948. 
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than it had allotted them. The Lausanne Protocol, by this same logic, 
likewise lost its validity once it had served its purpose of tricking the 
United Nations into admitting Israel to membership. The repudiation of 
the Lausanne Protocol meant, in effect, that the Israelis were tearing up 
the 1947 Partition Resolution which they alleged had given them a right 
to establish their State. This writer does not accept the view that the 
Partition Resolution was ever a valid instrument of international law, 
for reasons outlined earlicr. But it must be pointed out that the Israelis, 
in repudiating the Lausanne Protocol, were demolishing their main, albeit 
tendentious, argument for their statehood. 

The attitude reflected by their repudiation also calls into question 
the whole basis of international law and the concept of a new world order 
based on law which the U.N. was intended to represent. International law 
can only function if it is based on equity and reciprocal honouring of 
international agreements and instruments. The insistence by one party on 
its competence to abrogate unilaterally a solemn agreement which should 
remain binding on both parties, or on its view that such an agreement 
need not be honoured if it is not convenient, makes a mockery of the 
whole idea of international contractual obligations. Furthermore, the 
United Nations Conciliation Commission was a signatory to the Protocol, 
and the United Nations has taken no action in response to the Israeli 
repudiation. Nor has it made any effort to ensure that the Israeli State 
fulfilled the conditions of its admission to U.N. membership. This total 
failure of the United Nations calls into question its whole alleged status 
as “the supreme type of international organization.’** With the Israeli 
repudiation of the Lausanne Protocol was also included refusal to imple- 
ment Assembly Resolution 194 on the refugees’ right of return. This 
Resolution has been reaffirmed annually by the Assembly, with no action 
taken to ensure compliance. 

In the face of continued Israeli refusal to respect international law, 
and the unwillingness and inability of the United Nations as a body to 
enforce its decisions, the Conciliation Commission found itself incapable 
of carrying out the most important aspects of its task. It only managed to 
perform certain subsidiary functions, such as studies on the value of 
expelled persons’ properties or the release of their assets in bank accounts 


(64) Terminology used by International Court of Justice in advisory opinion on 
Reparation for Injuries Suffered in the Service of the United Nations, 11 April 1949. 
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frozen by the Israelis. For, although the Assembly, in Resolution 194, 
had asked the Commission to undertake a number of functions, its only 
power when obstructed was to report back to the United Nations. The 
Commission therefore lapsed, to all intents and purposes, into a state of 
complete impotence. 
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CHAPTER III: LEGAL ISSUES ARISING FROM THE STATE 
OF BELLIGERENCY 


The fact that there is a problem in Palestine is clearly due to the 
interference of the colonizing movement of Zionism and the imperial 
powers which have supported it. Neither Zionism nor Western imperialism 
have any legitimate interests in the Middle East, and both are alien to 
the region. The occurrence of the 1948 war and the existence of a state 
of belligerency since then should be blamed entirely on the interference 
of these two forces. This should be borne in mind, as widespread and 
all too widely believed Zionist propaganda blames the alleged intransi- 
gence of the Arab States for the present war situation in the Middle East. 

Ample evidence has already been produced in preceding pages to 
show clearly where the real blame lies, and it will be obvious to anyone 
who studies the evidence that Arab intransigence is not the cause of 
the problem. A criticism that can be levelled against the Arab States 
is that they were too easily outmanoeuvred, too willing to believe in the 
good intentions of the United Nations. By accepting the Security Coun- 
cil’s orders for a cease-fire in 1948, they allowed the Israelis an oppor- 
tunity to build up their military strength; by signing the Armistice they 
enabled the Israelis to consolidate their presence on the Demarcation 
Lines politically. Perhaps at the time, due to the balance of world forces, 
they had little choice, but by drawing the correct conclusions from these 
experiences, Arab Governments may be able to avoid similar mistakes 
in future. If anything, the Arab delegations which signed the Lausanne 
Protocol were over-conciliatory in accepting the map of the Partition 
Resolution as a basis for discussion. Apart from the illegality of that 
resolution, questions of the future of Palestinian territory are solely the 
concern of the Palestinian people, not of the government of any other 
state. 

Following the Israeli repudiation of the Lausanne Protocol, it was 
clear to the Arab States that the situation for a long time to come would 
be one of belligerency governed by the 1949 Armistice. In such a situa- 
tion, the Arab States had to determine their position on a number of 
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questions in such a way that they wouid protect their interests as belli- 
gerents in accordance with international law. It is proposed in this 
chapter to examine four such questions, namely recognition, economic 
boycott, navigation and the diversion of the Jordan River, in the light of 
the Arab States’ belligerent status. 

These four questions have been the subject of much controversy 
and misinformation, particularly in Western information media. Nowhere 
have the Arab States been more criticized than where they have acted 
in accordance with international law as is appropriate to their status as 
belligerents. To these criticisms it should be answered that, since it is the 
Israelis who are responsible both for the initiation and the continuation 
of the state of belligerency, the Arab States cannot be expected to do 
other than to safeguard themselves by measures acceptable in interna- 
tional law. 


1. The Question of Recognition 

Zionist propaganda has frequently attacked the Arab States for 
refusing to recognize the Israeli state. The criticisms levelled by the 
Zionists against this Arab position have usually been unscientific and 
inaccurate, and have played upon emotionalism and widespread public 
ignorance of the actual significance of recognition in international law. 
Thus, the Zionists claim that by withholding recognition, the Arab States 
are ‘trying to pretend that Israel does not exist.’ By this propaganda 
method, the Arabs are portrayed as an unrealistic people who refuse 
to face up to facts and insist on living in a cloud-cuckoo land divorced 
from the true world of international politics. 

It should be understood that, in international law, there are a num- 
ber of criteria for the granting of recognition to a state. The fact of 
that state’s existence is only one criterion. It is not, of course, normal to 
grant recognition to non-existent states, but it does not follow that any 
state is entitled automatically to recognition merely by coming into 
existence. Non-recognition does not, therefore, mean that the Arab States 
claim that the Israeli State is non-existent; the peoples of the Middle 
East, and of much of the world in general, are only too unpleasantly 
aware of its presence. It is worth pointing out that the non-recognition 


(1) A somewhat irregular situation arose when the United States continued to 
recognize Estonia, Latvia and Lithuania even after they had ceased to exist as states 
See von Glahn, op. cit., p. 111. 
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of Israel is not confined to the Arab States alone. A large number of non- 
Arab states, like Pakistan, China and Greece, to name but a few, have 
also withheld recognition; a fact which suggests that many members of 
the world community share the Arab view that the Israeli State does not 
live up to the criteria which would entitle it to recognition. 

It is important to understand something of the nature of international 
law. Most people who are misled by Zionist propaganda regarding recog- 
nition imagine that international law consists of a set of fixed rules, on 
the principle of “thou shalt not,” and that departure from such well- 
defined rules constitutes a violation of international law. Such binding 
rules exist, in fact, in documents like the Geneva Conventions on the 
conduct of war. These are laws, in fact, defining what is right and wrong 
in international relations, subscribed to by the majority of states and, in 
some cases such as the Geneva Conventions’ articles relating to war 
crimes, even recommending a rudimentary machinery for enforcement 
and punishment of offenders. 

On other matters of international law, however, there are often no 
clearly defined rules. Many such matters are settled by treaties between 
two or more states, but such treaties are on the whole binding only on 
the signatories, not on the world community at large. Questions not 
covered by any convention or within the scope of a treaty are simply 
decided according to the norms of international law, that is, the normal 
ways of settling similar practices in the past, according to precedent. How- 
ever, the norms of one state may differ from those of another, nor is 
the adoption of a new principle improper if it is to deal with an unpre- 
cedented situation or is likely to prove a positive development of inter- 
national law. 

Recognition is a matter on which international law has not estab- 
lished fixed rules. There is no international convention on the subject, 
nor is any centralized body of international law, such as the International 
Court of Justice, qualified to pronounce on it. Each state, in fact, has 
more or less developed its own norms with regard to the criteria for 
recognizing other states. Thus the United States, for instance, does not 
recognize the People’s Republic of China primarily for ideological rea- 
sons, whereas other states with similar ideological differences with China, 
such as France, have extended recognition. Britain’s recognition of the 
People’s Republic of China and arguments on its representation at the 
United Nations were based on the doctrine of effective control of territory 
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and allegiance of population.2 Where two states exist on territory which 
historically formed one entity, such as Korea, Vietnam or Germany, the 
position becomes even more complex. In such cases, one of the states 
resulting from the division tends to be recognized by some countries and 
the other state by some other countries. These instances show the widely 
differing criteria applied by various states with regard to recognition. Even 
someone with no knowledge of international law can see that a state which 
recognizes the German Federal Republic, for instance, is applying different 
norms from those followed by a state which recognizes the German Demo- 
cratic Republic. There is no central authority or generally accepted text 
of international law to say which set of criteria is correct. Furthermore, 
“a duty to recognize new states cannot be demonstrated convincingly, 
despite many ingenious attempts to do so. What duty could be said to 
exist derives mainly and exclusively from sheer expediency as viewed by 
each already established and recognized member of the community of 
nations.’’? 

The granting of recognition by one state to another does not mean, 
therefore, an acknowledgement that the latter state exists, but rather 
that it conforms to certain norms which the former state has decided are 
necessary if it is to consider the latter state properly constituted accord- 
ing to international law. Professor Kelsen tried to define the lowest 
common denominators of the norms applied by various states on the 
matter of recognition, when he wrote: 


Traditional doctrine distinguishes three ‘elements’ of the state: its terri- 
tory, its people, and its power exercised by an independent and effective 
government.4 


This traditional doctrine has undergone some development in recent 
years as a result of a rapid evolution of international legal theory and 
the creation of new precedents. However, let us take the traditional 
doctrine as a starting-point. It is agreed that a state must have a territory 
within well-defined limits recognizable as its borders. The Israeli entity 
certainly controls expanses of territory as a result of forcible seizure, but 
it has no borders. One U.N. document, the 1947 Partition Resolution, 
suggested such borders, but it was not a legally valid resolution, and it 


(2) G.G. Fitzmaurice, “Chinese Representation in the United Nations,” Yearbook 
of World Affairs, 1952, pp. 36-55. 

(3) Von Glahn, op. cit., p. 91. 

(4) Kelsen, op. cit., p. 307. 
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was anyway repudiated by the Israelis after they had seized territory 
beyond those proposed borders. Since that time, no Israeli borders have 
been proposed, let alone established, by any instrument of international 
law. The 1949 Armistice Agreement never set up political frontiers, but 
only demarcation lines, demilitarized zones and no-man’s land areas to 
separate the armed forces of the two sides. Nor can the Israelis lay claim 
to the present cease-fire lines as their borders, since the Security Council 
Resolution of 22 November 1967 has called for withdrawal from terri- 
tories occupied in the June war.® The Israelis’ definition of their state 
appears very elastic, from the time they presented their territorial demands 
to the Versailles Peace Conference to the present day. Thus from the 
territorial aspect, there is no justification for recognizing the Israeli State, 
since it has no legal, well-defined territorial limits. 

A state must also have a people. he people within a state are tradi- 
tionally united by ethnic, linguistic, cultural or historical ties which give 
them a common bond and a link to the state’s territory, on which the 
majority of them have lived for generations. No such people form part of 
the Israeli State. In the territory it has occupied since 1948, the vast 
majority of the inhabitants who had the historical links with the land 
and all the other characteristics of the lawful people of a territory have 
been driven out. They have been replaced with people of different nation- 
alities, racial origins, languages, cultures and histories, who had no 
common ground with each other in any of these fields, nor any previous 
link with the territory they occupied.:This is not a nation-state in the 
accepted sense of the term. 

The Israelis’ nationality laws are unique and unprecedented. “The 
Law of Return gives every Jew the automatic right to come and settle 
in Israel. A second law confers Israeli citizenship upon every Jewish 
immigrant the minute he enters the country, unless he undergoes specific 
procedures waiving his right.”’* At the same time, the Israeli State denies 
citizenship or residence rights to the vast majority of the land’s legitimate 
inhabitants. The Israeli nationality laws are not only an injustice to the 
rightful people of Palestine; they are also a threat to the sovereignty of 
every state in the world which has citizens of Jewish faith. For they 
imply, in effect, that those citizens should be loyal not to their own coun- 
tries, but to a foreign country, Israel. These laws therefore constitute an 


(5) Res. 242 (1967). 
(6) Uri Avneri, Israel Without Zionists (New York, 1968), p. 158. 
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interference in the affairs of sovereign states by claiming an unlawful 
jurisdiction over some of their citizens. Thus the then Chairman of the 
World Zionist Organization Nahum Goldmann, while holding U.S. citizen- 
ship, has stated: “Israel’s flag is our flag. We must see to it that the 
Zionist flag which has begun to fly above the state of Israel is hoisted 
aloft over the entire Jewish people.’ The Israeli State’s concept of what 
constitutes its so-called people is as vague and elastic as its concept of 
frontiers. Anyone in the world, theoretically, can be an Israeli: all he 
has to do is to be converted to Judaism and take the next flight to Tel 
Aviv. Thus, just as the Israeli State has no territorial limits defined by 
international law, so also it has no legally-established population. What 
sort of state is this which the Arab States have been asked to recognize? 

The third ‘element’ of a state is its government. While Israel has an 
independent and effective government in the same sense as South Africa 
or Rhodesia, it must be pointed out that criteria of legality have increasing- 
ly come to be applied by many states in recent times with regard to 
recognition. This is particularly true in relation to racial discrimination. 

The question has been raised: is racial discrimination actually a 
violation of international law? In the preamble of their Charter, United 
Nations members ‘reaffirm faith in fundamental human rights, in the 
dignity and worth of the human person, in the equal rights of men and 
women and of nations, large and small.’ The Universal Declaration of 
Human Rights points out that “all human beings are born free and 
equal in dignity and rights.’* It also specifies that everyone without 
distinction is entitled to basic human rights, a number of which have 
been violated by the Israelis in regard to the Palestinians. These include 
the right of a person to return to his country (Article 13), rights of fair 
trial (Article 10), equality before the law (Article 7) and in employment 
(Article 23), inviolability of property (Article 17), and the prohibition 
of torture or cruel, inhuman or degrading treatment or punishment 
(Article 5). The Israelis refuse to apply these rights to the Palestinians, 
and their general policies of racial discrimination are contrary to the 
Universal Declaration of Human Rights and violations of the spirit of 
the U.N. Charter. It is arguable that the Universal Declaration, although 
adopted unanimously, is only a declaration of intent and that failure to 
carry it out is not an actual violation of international law. However, 


(7) Zionist Newsletter, 2 May 1950. 
(8) Adopted as a Resolution of the U.N. General Assembly, 10 December 1948. 
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the United Nations Charter has a binding treaty character on its signa- 
tories. Racial discrimination can therefore be considered a violation of 
international law in that it is contrary to the Charter. Its illegality has 
further been reinforced by the Genocide Convention, the International 
Convention on the Elimination of All Forms of Racial Discrimination, 
and numerous U.N. resolutions.°® 

The belief is gradually growing among the international community 
that a government based on racial discrimination is undeserving of recog- 
nition because of its illegality. The progressive development of this belief 
can be traced in recent years. When white South Africa became indepen- 
dent and Nazi Germany emerged, recognition of them was not withheld 
or withdrawn on account of their racial policies. The emergence of 
Israel was more controversial, and a large number of nations withheld 
recognition. The unilateral declaration of independence by the latest 
racialist state, Rhodesia, came at a stage when the world’s conscience 
was far more developed, and the vast majority of states have refused to 
recognize Ian Smith’s regime. 

When the Israeli State was set up in 1948, the Arab States main- 
tained this attitude, that it did not deserve recognition because of its 
racialist character and contravention of human rights which rendered 
it illegal. The Arab States are consistent in this attitude, and for the 
same reason have refused to recognize the Rhodesian regime, which 
exists in the same sense as the Israeli one does. Many states which recog- 
nized Israel have not recognized Rhodesia, which indicates that the 
world is coming more and more to realize that racialist states are illegal 
and merit no status in international law. The Arab States deserve credit 
for pointing this out as early as 1948, and thus acting as pioneers in 
furthering a concept of international law which can make a long-term 
contribution to human equality. In fact the growing acceptance of this 
concept vindicates the attitude of the Arab States, and demonstrates the 
irresponsibility of those states which granted Israel recognition. 


There can be no doubt that, if a state does recognize another com- 
munity as a state, is it bound to do so in accordance with international law, 
which determines, in a general way, the essential elements of a state. A 
State violates international law and thus infringes upon the rights of other 


(9) E.g. Resolutions 2331 (XXII) of 18 December 1967, 2438 (XXIII) of 19 
December 1968 Against Nazism and Racial Intolerance, and several resolutions on 
tacialism in Southern Africa. 
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states if it recognizes as a state a community which does not fulfill the 
requirements of international law.?° 


2. The Arab Boycott of Israel 

The boycott of the Israeli State and of companies which help it 
economically or militarily is a matter whose rights and wrongs are little 
understood in the non-Arab world. This is due to two reasons: lack of 
public knowledge on the position of international law regarding economic 
boycott, and Zionist publicity campaigns which portray the boycott in 
a false light. Let us therefore first examine what the boycott is, and then 
see whether it is in conformity with international law. 

The boycott was launched by the League of Arab States in May 
1951—three years after the outbreak of the war in which the Israelis 
had seized territory that was legally and historically Arab, and had 
driven out Arab inhabitants. In official statements, the Zionists gave 
the Arabs cause for concern that further territorial seizures were con- 
templated. Thus, the Israeli Government has stated: 


Only now ... have we reached the beginning of independence in a part 
of our small country.11 


When the Mandate was confirmed by the Council of the League of 

Nations in July 1922, the country, both in principle and in practice, was 

cut into two parts: the West remained as the area of the National Home, 

and the East, on the other bank of the Jordan, was handed over under 

Mandatory control to the Emir Abdullah ... The State of Israel has been 
resurrected (sic) in the western part of the Land.12 

The fact that the Israelis did seize considerable tracts of Arab States’ 

territory in June 1967 demonstrates that the suspicions which the Arabs 

have felt for years about Israeli intentions were amply justified. Follow- 

ing the Armistice, the Arab States found themselves under conditions of 

belligerency and threatened with further expansion by an enemy who had 

already seized territory. They felt justified in taking measures of self- 

defence, including any steps that might prevent Israel from gaining the 

military and economic strength necessary for carrying out its announced 

aggressive intentions. 
The boycott was such a step. According to the boycott measures, 
the Arab States have decided that they will not trade with the Israeli 


(10) Kelsen, op. cét., p. 392. 

(11) Israel Government Yearbook, 1951-1952, p. X. 

(12) Israel Government Yearbook, 1952, p. 13. Both these questions were written 
by the first Israeli Prime Minister, Mr. Ben Gurion. 
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State or any companies which in certain ways strengthen it militarily or 
economically. It is not only by selling a state arms that one enables it 
to carry out acts of aggression, but also by giving it the finance to buy 
weapons, or increase its manpower, or to dominate its neighbours econo- 
mically. The Arab boycott was designed to counter any such moves 
which might increase Israel’s potential to launch an attack. Thus the 
boycott specifically covers firms which have branch factories, assembly 
plants, agents who assemble products, or main offices or agencies for 
their Middle East operations, in territories held by the Israelis since 
1948; likewise firms which give patents, trade marks, copyrights, etc., to 
Israeli companies, which buy shares in Israeli companies or which offer 
Israel technical or consultant services. 

The boycott is applied impartially against firms of whatever nation- 
ality when those firms engage in the sort of activities mentioned above, 
which tend to strengthen Israel militarily or economically. If any firm 
trading in the Arab countries is also reported to have dealings with Israel, 
the Arab Boycott Office contacts it to obtain clarification. If it is found 
that these dealings strengthen Israel economically or militarily, the firm 
is notified that such dealings harm the security and interests of the Arab 
States. The firm then has a choice of continuing to deal with Israel and 
thereby cutting itself from Arab markets, or of ending the dealings with 
Israel and continuing to trade with Arab countries. Even if a firm is 
placed on the boycott list, it can be removed from it and resume trade 
with the Arab countries if it ceases the dealings which caused it to be 
boycotted. 

The boycott is imposed solely for the reasons stated. It is not, as 
Israeli propaganda attempts to portray it, a measure of discrimination 
against Jews. Its true nature is best described by this statement of the 
General Union of Arab Chambers of Commerce, Industry and Agriculture: 

The Arab boycott is directed against Israel, but not against the Jewish 
people. Indeed, there are many Jewish citizens living in most of the Arab 
States who are unmolested and prosperous. Jewish firms outside Israel receive 
from the Arabs the same treatment as non-Jewish firms. There is no dis- 
crimination. Any firm, irrespective of the creed or race of its owners, share- 
holders or managers will be able to deal with the Arab countries, so long as 
it does not breach the regulations of the Arab boycott of Israel.13 

The Arab boycott is no different from practices recognized as legal 
and adopted by the Allies in both World Wars. International law accepts 


(13) Quoted by Hadawi, op. cit., p. 293. 
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that ‘each belligerent is obviously concerned not only to mobilize and 
protect his own manpower and resources, but also to appropriate, debi- 
litate or destroy those of the enemy.” Allied practice in the World Wars 
was not only to take measures against enemy firms but also against those 
from neutral countries which had branches on enemy territory; thus “any 
person or corporation is affected with enemy character to the extent of 
the assets of any business or branch thereof situated in enemy territory.” 
In British law, during and even before the Napoleonic Wars, it was held 
that “‘at common law it is quite clear that any transaction tending to 
benefit the enemy State was forbidden, and if entered into, void.’’** 

After the development of economic boycott as a legitimate weapon 
in the First World War, the League of Nations recognized it as a means 
of restraining an aggressor state. According to Article 16 of the Covenant: 
“Should any member of the League resort to war in disregard of its 
Covenants under Articles 12, 13, or 15, it shall zpso facto be deemed to 
have committed an act of war against all other members of the League, 
which hereby undertake immediately to subject it to the severance of all 
trade or financial relations, the prohibition of all intercourse between 
their nationals and the nationals of the Covenant-breaking State, and 
the prevention of all financial, commercial or personal intercourse between 
the nationals of the Covenant-breaking State and the nationals of any 
other State, whether a member of the League or not.” 

This, in fact, made a very wide application of economic boycott 
acceptable in international law under certain circumstances, enabling states 
not only to boycott the offending state themselves, but also to enforce 
respect for the boycott on the nationals of other states. The United Nations, 
in Article 41 of the Charter, includes “complete or partial interruption 
of economic relations’ among the measures not involving the use: of 
armed force which can be employed to give effect to Security Council 
decisions. The imposition of mandatory economic sanctions on Rhodesia 
is probably the best-known case of the application of the boycott prin- 
ciple in modern times. 

The boycott is therefore an accepted measure in international law. 
The conditions of its applicability by the international community have 
been specified in some detail, initially by the League Covenant, and now 
by the United Nations Charter. Its use by belligerent states, whether 


(14) Stone, op. cit., pp. 417-428. 
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singly or acting jointly in a collective security arrangement, is also sanc- 
tioned by customs which have developed since the First World War. It is 
normal practice for a belligerent to enforce a boycott of enemy states in 
time of war, and there is no legal objection to it. Thus, British criminal 
law has provided for the enforcement of penalties against persons under 
British jurisdiction found guilty of “trading with the enemy.” Similar 
legislation was also adopted by other belligerent states on the allied side 
to prevent trade with the Axis powers.*® Like the Arab boycott of Israel, 
the Allies’ boycott of the Nazi Axis used the blacklist of firms which 
did not conform to their boycott regulations. “The United States’ black 
lists, which incorporated the names in the British lists, contained, as at 
January 12, 1945, 14,534 names.’’?” In both instances, the boycott was not 
simply justified but actually necessitated by the belligerents’ requirements 
of collective self-defence. 

The Arab boycott of Israel can in some respects be compared to the 
economic boycott on South Africa applied by a number of states, par- 
ticularly African ones. A difference is that no state of belligerency exists 
in the case of South Africa. The basis of the boycott of South Africa, 
that it is to oppose that state’s policies of racial discrimination, is equally 
valid as a justification for the boycott of Israel, which also practises such 
policies. Both are instances of collective boycott applied by a number 
of states acting outside the framework of the United Nations, although 
in accordance with the principle of racial equality which that body claims 
to uphold.*® 

International law, apart from all the above-mentioned considerations, 
accepts that economic boycott is a legitimate measure in a wide range of 
circumstances, because to consider it otherwise would be to create a situa- 
tion which most states would not tolerate. Those who condemn the Arab 
boycott should realize that the corollary to their argument would lead to 
a denial of the rights of states to trade or not to trade with whom they 
wish. For trade itself is a form of contract. This means, in principle, that 


(15) Trading with the Enemy Acts of 1915, 1916, 1918 and 1939. 

(16) E.g. Australia’s Trading with the Enemy Act No. 14 of 1939, amended by 
No. 33 of 1940; Canada’s Regulations Respecting Trading with the Enemy of 1939; 
and “American legislation in both World Wars followed the pattern of that of the 
United Kingdom.” See Stone, op. cit., pp. 451-454. 

(17) Stone, op. cit., p. 452. 

(18) Res. 2396 (XXIII) of General Assembly condemned “political, economic 
and military collaboration” with South Africa, but the U.N. did not take any decision 
that would make economic boycott mandatory on members. 
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it must be entered into freely by both parties, because a contract extorted 
under duress is legally questionable. If states were to be compelled to 
trade with other states with which they had no wish to trade, that 
would be a serious infringement of their sovereignty. 

Likewise, in a contract, it is up to both sides to put forward condi- 
tions. If these are accepted, the contract is signed, if they are rejected it 
is not. The Arab countries welcome trade with companies from all con- 
tinents. The condition stated is that those companies should not con- 
tribute to a military or economic threat to the Arab countries’ security. 
The companies are free to accept this condition and to trade, or to reject 
it, in which case the Arab countries reserve the right not to buy their 


products. 


3. The Question of Navigation 

The Israelis have repeatedly claimed that they have a right to 
navigate their ships through the Suez Canal and the Gulf of Aqaba as 
both, they allege, are international waterways. This question is of con- 
siderable importance, as the Israelis, with regard to the Gulf of Aqaba, 
claimed to have established a right of navigation as a result of their 
invasion of Egypt in 1956 and they used this question as a casus belli in 
their June 1967 invasion of three Arab States. This single matter of 
navigation is of course interrelated with many complex rights and wrongs 
of the Palestine question. However, if it can be demonstrated that the 
Israeli claim on navigation rights is untenable, it would follow that so 
also was its use as a casus belli by the Israelis in the June 1967 war, 
which would thus assume the character of an unjustified war of aggression 
launched by Israel. 

We must recall that a state of belligerency has existed since 15 May 
1948 between the Israelis and a number of Arab countries. The General 
Armistice Agreements did not end this state of belligerency, nor did they 
exclude the exercise of belligerent rights in matters such as the laws 
relating to blockade and contraband. Thus the issue of navigation in 
this instance must be determined in the light of the rules and norms of 
international law prevailing in time of war. 

Let us first examine the question of the Suez Canal. The instrument 
of international law most often quoted regarding its status is the 1888 
Convention of Constantinople. Article I of this Convention stated: 
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The Suez Maritime Canal shall always be free and open, in time of 
war as in time of peace, to every vessel of commerce or of war, without dis- 
tinction of flag. Consequently, the High Contracting Parties agree not in any 
way to interfere with the free use of the Canal, in time of war as in time 
of peace. The Canal shall never be subjected to the exercise of the right of 
blockade. 


Turkey, which then exercised nominal imperial control over Egypt, 
was one of the High Contracting Parties to the Convention. However, 
the position was complicated by the fact that, while Egypt was still in 
theory under the Turkish Empire, it was occupied by Britain. “A British 
reservation accepted by all ratifying states asserted that Great Britain 
would not be bound by the terms of the agreement insofar as they impeded 
the freedom of action of the British Government during its occupation 
of Egypt. In effect, therefore, the convention possessed no meaning beyond 
a mere declaration of intentions.” 

Oppenheim raised the question of whether Egypt, on gaining indepen- 
dence, was obliged to permit passage of ships from countries at war with 
her as Turkey had been obliged to do.” In effect, when Egypt became 
independent, did the independent state inherit Turkey’s unconditional 
obligation to abide by the Constantinople Convention, or Britain’s con- 
ditional one? The latter view is more tenable, since it was from Britain 
that Egypt secured full independence under the 1936 Anglo-Egyptian 
Treaty which, iter alia, affirmed that the Canal was an integral part of 
Egyptian territory. By examining how Britain exercised control of the 
Canal according to the reservation to the Constantinople Convention, we 
can see the valid precedent for Egyptian conduct after independence. 

The British occupation of Egypt at the time of the First World War 
meant, in effect, that Egypt was involved on the British side. Thus, 
“Egypt was forced to take measures for the defence of her vital waterway 
against the possibility of German hostile acts. By a proclamation of 5 
August 1914, the Egyptian Government ordered the Canal Zone to be 
cleared of enemy shipping. The order was imperative, as it was easily pos- 
sible for any such vessels to sink themselves in the Canal and block it 
effectively.”2* After Egyptian independence, “the outbreak of the Second 
World War saw an initial assumption of control over the canal and its 


(19) Von Glahn, op. cit., p. 295. 
(20) Oppenheim, op. c#t., 7th ed., Vol. II, p. 698, note 1. 
(21) Hugh Schonfield, The Suez Canal (Harmondsworth, England), p. 71. 
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defences by military authoritics of both Great Eritain and Egypt, with 
the creation of a ‘Canal Governorate’. ’’?? 

These measures were in accordance with both the British reservation 
to the Constantinople Convention and Article 10 of the Convention which 
enabled the Egyptian Government to take any steps necessary for ‘‘the 
defence of Egypt and the maintenance of public order.” The Article 
specified that Articles 4, 5 and 7, regarding the passage of belligerent 
ships through the Canal and the stationing of warships in its approaches, 
should not interfere with the Egyptian Government’s right in this respect. 
The legality of the measures against shipping of the Central and Axis 
powers in the two world wars is not contested, although in the Second 
World War they were taken even before Egypt had declared war on the 
Axis powers. The mere threat of an Axis invasion of Egypt was con- 
sidered enough justification without a state of belligerency existing. 

The precedents created by this application of Article 10 of the Con- 
vention in two world wars would justify the Government of Egypt 
(now the United Arab Republic) in barring entry to the Canal to ships 
of a state which posed a threat to the country or to the operation of the 
Canal itself. This writer cannot agree with those writers who deny this 
right to Egypt, acting on its own initiative, as an independent state, but 
who support its previous exercise in concert with Britain. The principles 
of international law, if they are to have any meaning, must be equitably 
applicable. The question now is: has the Israeli State posed such a threat 
since 1948? 

As stated above, belligerency has existed since that date between 
Egypt and Israel. Any government is entitled to regard a state with which 
it has a relation of belligerency as a threat. The fact that the Israelis, on 
two occasions since they signed the Armistice with Egypt, have violated 
that Armistice by invading and occupying Egyptian territory, speaks for 
itself. On both these occasions, the Israeli action has resulted in the 
blockage of the Canal and therefore the total interruption of world 
shipping through it. Furthermore, the Israelis on a number of occasions 
have put forward projects to rival the Suez Canal, such as an alternative 
canal linking the Red Sea with the Mediterranean and a pipeline to 


divert oil from the Canal tanker route.?* This has justifiably given rise 
(22) Von Glahn, op. cit., p. 296. 
(23) The Israeli propaganda monthly, The New Middle East (January 1969) 


claimed that “Israel .. is reported to be planning to construct an Eilat-Ashkelon 
pipeline” to take 100 million tons of oil annually. 
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to fears that the Israelis have a commercial as well as a political interest 
in putting the Canal out of action. As the Allies in the First World War 
feared the Central powers might block the Canal by sinking one of their 
ships in it, so Egypt decided to take no chances of the Israelis resorting 
to such an action. 

On 1 September 1951, the U.N. Security Council passed a resolution 
calling on Egypt “‘to terminate the restrictions on the passage of interna- 
tional commercial shipping and goods through the Suez Canal wherever 
bound and to cease all interference with shipping.’ ’?* 

On 8 October 1959, President Nasser, outlining the U.A.R. Govern- 
ment’s position on this question, declared: “The resolutions concerning 
Palestine are an indivisible entity—the right of the refugees to return to 
their homeland; their right to their properties or compensation for their 
properties; and their right to the Palestine territory, cannot be divided ... 
We are ready to accept a United Nations board or commission to put 
resolutions into effect for both Israel and us. But it would be unfair if 
only we are asked to implement the resolution on our side while Israel 
does not implement those on her side.’ 

Apart from the question of equitable application of international law, 
the Security Council’s Suez Canal Resolution raises another question. The 
Resolution expresses the opinion that “since the armistice regime, which 
has been in existence for nearly two and a half years, is of a permanent 
character, neither party can reasonably assert that it is actively a belli- 
gerent or requires to exercise the right of visit, search, and seizure for 
any legitimate purpose of self-defence.’ At the same time, in this Resolu- 
tion, the Security Council recalled its earlier Resolution 73 (1949) in 
which it described the Armistice as an “important step toward the estab- 
lishment of permanent peace in Palestine.” The Security Council con- 
tradicted itself in its Suez Canal Resolution, since the Armistice cannot be 
both a “‘step toward the establishment of permanent peace” and “of a 
permanent character.’ If it is a step toward the establishment of per- 
manent peace, then it is temporary and designed to be replaced, eventually, 
by a permanent peaceful arrangement. If on the other hand, it is per- 
manent, that would indicate that the Security Council has given up any 
hope of living up to the U.N.’s formerly announced intentions of work- 
ing towards a permanent peace. Which of these two alternatives does the 


(24) Res. 95 (1951). 
(25) Quoted by Hadawi, op. cit., p. 229. 
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Security Council wish us to accept? In fact, the self-contradictory nature 
of its Suez Canal Resolution renders it a meaningless document. 

This point is now, in any case, of purely academic interest since the 
Israelis repudiated this simultaneously temporary and permanent Armistice 
in 1956. They can therefore hardly claim that it gives them any naviga- 
tion rights if they no longer accept its validity. 

Navigation in the Gulf of Aqaba raises a number of different issues. 
The Red Sea, as a whole, had the character of a Mare Clausum, or closed 
sea, under the jurisdiction of Arab or Muslim Governments for almost 
the entire period from the rise of Islam until the opening of the Suez 
Canal. Even when the Suez Canal transformed the main body of the 
Red Sea and the Gulf of Suez into open sea, the Gulf of Aqaba continued 
to preserve its closed character under Ottoman or Arab jurisdiction. This 
fact gives it the character of an historic bay, which cannot be considered 
open sea, but rather lies within territorial waters.*° That it is now bordered 
by more than one state does not invalidate this. Its case is similar to that 
of the Gulf of Fonseca, which in 1917 was ruled by the Central American 
Court of Justice to be an historic bay and part of the territorial waters 
of El Salvador, Costa Rica and Nicaragua. Thus the claim that the Gulf 
of Aqaba could constitute an international waterway is tendentious in 
the extreme. 

The three sovereign States in whose territorial waters the Gulf of 
Aqaba legally lies are Jordan, the United Arab Republic and Saudi 
Arabia. The Israeli State has no legal rights in the Gulf of Aqaba or 
along its coastline. Apart from the general illegalities involved in the 
whole question of the establishment of the Zionist State, it must be 
recalled that the Israelis seized the southern part of Palestine, including 
the stretch of Red Sea coast on which Eilat is built, in violation of a 
truce, established through a Security Council directive, which was sup- 
posed to be in force and which the Arab side was honouring; and also 
in violation of the Egypt-Israel Armistice of February 1949.27 It is 
impossible to maintain that legal rights such as those of navigation can 
be acquired by Israel out of an illegal action of this nature. 

Furthermore, the entrance to the Gulf of Aqaba, the Straits of Tiran, 
is less than six miles wide. There is no internationally agreed limit for the 


(26) C.J., Colombos, International Law of the Sea, 6th ed. (London 1967), pp. 
188-189. 
(27) See Chapter Two, section 1, above. 
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extent of territorial waters, and the extents claimed by different states 
vary greatly. “One point at least is beyond dispute, for there is universal 
agreement that the width cannot be less than three nautical miles.”’?* Even 
according to this minimum standard, therefore, it is clear that the entrance 
to the Gulf of Aqaba lies within the territorial waters of Saudi Arabia 
and the United Arab Republic. In fact, the navigable part of the Straits 
of Tiran, between Sinai and Tiran Island, lies within 500 yards of the 
United Arab Republic’s coast. It is too far-fetched to ask any sovereign 
state to allow enemy ships within 500 yards of its coastline as long as 
belligerency prevails, and there is nothing in international law requiring 
it to do so, even if the Straits of Tiran were an international waterway as 
the Israelis claim. For the International Court of Justice, pronouncing on 
the famous Corfu Channel case in 1949, only upheld the right of innocent 
passage through straits used for international navigation “in time of 
peace. *° 

An attempt was made to alter the status of the Straits of Tiran by 
implication, at the 1958 Geneva Conference on the law of the Sea. Article 
16 of the Convention on the Territorial Sea and Contiguous Zone adopted 
by that Conference declared: 


The coastal State may, without discrimination amongst foreign ships, 
suspend temporarily in specified areas of its territorial sea the innocent 
passage of foreign ships if such suspension is essential for the protection 
of its security. 

This, in fact, would entitle the United Arab Republic, on defensive 
grounds, to suspend innocent passage of all ships bound for the Israeli- 
held port of Eilat for as long as the state of belligerency with Israel lasts. 
However, an amendment was added to this Article, stating: 


There shall be no suspension of the innocent passage of foreign ships 
through straits which are used for international navigation between one part 
of the high seas and another part of the high seas or the territorial sea 
of a foreign state. 

The Arab States did not support this amendment. The Saudi Arabian 
representative at the Conference, for instance, stated that his Government 
would not recognize it as it was “specially tailored to fit a special case.” 
It must be stressed that this Convention, being in treaty form, is only 


(28) H.A. Smith, The Law and Custom of the Sea (31d ed., London, 1959), p. 22. 
(29) International Court Reports, pp. 4, 244; Judgement (Merits), 9 April 1949, 
also American Journal of International Law, Vol. 43 (1949), pp. 558-589. 
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unreservedly binding on those states which have ratified it without reser- 
vations. In any case, the clumsy wording of this amendment makes it 
doubtful whether it could cover the Straits of Tiran. For, as demonstrated 
above, the Gulf of Aqaba is not a part of the high seas, but rather has 
the character of an historic bay. Nor can the Israelis, in view of the illegal- 
ity of their seizure of a stretch of Red Sea coast, legitimately claim that 
they have any territorial waters in that Gulf. 

Finally, and in addition to all the above-mentioned factors, the state 
of belligerency has given the Arab States the right, since 1948, to impose 
a blockade, and to seize contraband of war. “The principle of a legal 
blockade is the complete prohibition of all communication, whether 
inwards or outwards, with the whole or a defined portion of the enemy’s 
coastline.”’*° This is a perfectly normal and acceptable act by a belligerent, 
and eleven such blockades, for instance, were imposed during the First 
World War.*? 

The Laws on contraband of war enable belligerents not only to take 
measures against enemy ships but also against neutral ships carrying 
certain supplies to the enemy. “There is a further question, what we may 
lawfully do with regard to those who are not enemies, or say they are 
not, but who furnish supplies to the enemy. About this there has been 
and still is sharp controversy. Some stand up for the full severity of war, 
others for the freedom of trade. To begin with, we must distinguish 
between things themselves. There are some things which are only used 
in war, such as weapons. Other things, such as articles of luxury, have 
no use at all in war. But there is a third class of goods which are used 
both in war and apart from war, for example, money, provisions, or ships 
and their gear.’'*? 

This classification, made in 1625 by the authority known as the 
‘father of international law” in Europe, is still broadly applied in modern, 
practice. The first category, war materials, is ‘absolute’ contraband, the 
third category, potential war materials, is ‘conditional’ contraband. 
“Absolute contraband could be seized upon proof of any enemy destina- 
tion, since it could be safely presumed that the goods in question were 
intended for use in war. Conditional contraband could only be seized 
upon further proof that it was destined for warlike and not for peaceful 


(30) Smith, op. cét., p. 139. 
(31) Ibid., p. 143. 
(32) Grotius, De Jure Belli ac Pacis, Ml, i, 5. 
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use. Such a destination might be presumed if the goods were consigned 
to the enemy forces, to enemy State authorities, or to places of military 
importance, such as fortresses or naval ports.”** The most important cargo 
at issue in the question of passage to Eilat is oil. Fuel was among the 
‘tems listed as conditional contraband by the 1908 London Conference. 

It is clear, therefore, that the Israelis’ claims to navigation rights in 
the Suez Canal and the Gulf of Aqaba are not upheld by international 
law. It is impossible for them to claim any rights from the Suez Canal 
Resolution of the Security Council, in view of their repudiation of the 
Armistice on which it claimed to be based, and the uncertainty of the 
jegal position it established through its contradictory wording. Nor can 
they demand its implementation while they, on their side, refuse imple- 
mentation of other U.N. resolutions which they find inconvenient. Their 
illegal possession of Eilat does not entitle them to navigate the Arab 
territorial waters of the Gulf of Aqaba. The state of belligerency further- 
more gives the right to blockade enemy-held ports and seize war con- 
traband cargoes. It follows, therefore, that the Israelis had no justifica- 
tion for invoking the navigation issue as the casus belli for the most 
serious of their numerous contraventions of the Armistice, namely the 
June 1967 War. 


4. The Diversion of the Jordan Waters 

The Israeli project to divert the River Jordan waters added consid- 
erably to the level of Middle East tension during much of the past two 
decades. As with many aspects of the Palestine problem, public ignorance 
on the international legal questions involved has led to serious misunder- 
standing of the case. This ignorance has greatly helped Zionist propaganda 
efforts to present an inaccurate picture: thus information media sympa- 
thetic to Zicnism have been able to portray Israeli efforts to plunder 
the Arab States’ water resources as a project to bring prosperity to the 
Middle East and “make the desert bloom.” The Arab States’ endeavours 
to protect their water resources and develop them so as to give maximum 
benefit to those with greatest need are, on the other hand, portrayed as 
obstructionism and an inexplicable desire to keep the region backward. 
Yet anyone who has any knowledge of Arab development projects like 
the U.A.R.’s Aswan Dam, Syria’s Euphrates Dam or Jordan’s desert 


(33) Smith, op. cit., pp. 146-147. 
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irrigation at Al Jafr, projects to make the desert really bloom, will realize 
the baselessness of such accusations. For the Arabs, development is liter- 
ally a matter of life and death, far more than for the Israelis whose 
elevated standard of living is maintained by liberal injections of interna- 
tional charity.** It is important to clear up the confusion that exists by 
studying all the legal implications of the various proposals for the use 
of the Jordan waters. 

Zionist ambitions to control all the River Jordan’s water supplies 
were revealed at quite an early stage. At the 1919 Versailles Peace Con- 
ference, we may recall, they demanded that the frontiers of their pro- 
jected state include the Lebanese Litani River and much of southern 
Lebanon, the crest of Mount Hermon and the major part of Jordanian 
territory. This would have given them the whole of the River Jordan 
catchment area. It is against the background of these revealed territorial 
ambitions that subsequent Zionist plans on the River Jordan’s waters 
should be considered. 

The first such plan was published in 1944, before the establishment of 
the Israeli State. It was put forward in a book entitled “Palestine, Land 
of Promise’ by Walter Lowdermilk, who had been commissioned for the 
task by the Jewish Agency. He proposed diverting the waters of the 
Jordan and its tributaries for developing hydro-electric power and irriga- 
tion, and a salient feature of the plan was to take a considerable quantity 
of water outside the Jordan’s watershed to irrigate the Negev in southern 
Palestine. Lowdermilk also envisaged introducing Mediterranean Sea 
water into the Jordan Valley to keep the Dead Sea at its existing level. 
These ideas, particularly that of removing water from the Jordan Valley 
to the Negev, were to dominate all subsequent Israeli plans on this matter. 
They formed the basis for a second plan, drawn up in 1948 by James 
Hays, also commissioned by the Zionists.*5 

In 1949-1950 the Jordanian Government commissioned Sir Murdoch 
MacDonald to do a study of irrigation possibilities in the Jordan Valley. 


(34) Harry N. Howard, “U.S. and Israel: Conflicts of Interests” (Article in 
Issues, Summer 1964) points out that the U.S. gave Israel $877,700,000 economic and 
military aid between 1946 and 1962. (Per capita rate $39.70, highest in U.S. aid 
programme). 

(35) For a fuller account of the various plans see Edward Rizk, The River Jordan, 
Arab Information Centre booklet (New York, 1964). 
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His report®* put forward a plan for use of the Jordan waters within the 
Valley area, which would enable extensive cultivation and avoid any of 
the fresh water going wastefully into the Dead Sea. MacDonald also 
pointed out that there was excessive salinity in tracts of land in the south- 
ern Jordan Valley, which would need washing down. This was followed 
by a plan drawn up by MLE. Bunger of the U.S. Technical Cooperation 
Agency (Point IV), with the Jordanian Government. This introduced the 
possibility of joint Jordanian and Syrian development of the Yarmuk 
tributary and the construction of a storage dam on the Yarmuk; an alter- 
native to a previous proposal for storing Yarmuk waters in Lake Tiberias, 
which would have had several disadvantages. Alternatives to the Tiberias 
storage plan were also discussed by MacDonald. 

In the meantime, the Israelis had been pressing ahead with their 
own schemes. As early as 1948, a special Water Department had been 
formed in the Israeli Ministry of Agriculture, with the task of drawing 
up a water plan. An Israeli seven-year water plan was published in October 
1953, and revised into a ten-year plan in 1956. Its salient features in its 
final form included the diversion of 700,000,000 cubic metres, over half 
the river’s flow, each year, the piping of Jordan water to irrigate the 
Negev and the drainage of Lake Hulah. The Israelis were thus the first 
to plan and initiate the diversion of the River Jordan without the agree- 
ment of the three other states whose interests would be directly affected, 
namely Jordan, Syria and Lebanon. 

In 1953 an American firm, Charles T. Main, carried out a study on 
“Unified Development of the Water Resources of the Jordan Valley 
Region”’ at the request of the United Nations. It suggested irrigation pro- 
jects by gravity flow within the Jordan watershed, the drainage of Lake 
Hulah, storage in Lake Tiberias and the building of a small dam on the 
Yarmuk, essentially for hydro-electric power, and a dam on the Hasbani 
River in Lebanon. The study was made ‘without field investigations” 
and did not take political boundaries or Armistice lines into account.*’ 

In October 1953, a representative of the United States, Mr. Eric 
Johnston, came to the Middle East to see whether any agreement could 
be found for developing the Jordan waters on the basis of the Charles 


(36) Report on the Proposed Extension of Irrigation in the Jordan Valley, pub- 
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Main proposals or a modified version of them. In a subsequent broadcast, 
Mr. Johnston described his mission thus: 


I did not go to the Near East with a plan. What I had in my briefcase 
was a proposal. This proposal was to urge the careful consideration of a 
concept, a concept which envisioned the coordinated development of the 
Jordan River watershed ... I did not ask or expect a ‘yes’ or ‘no’ answer 
from anyone in connection with these suggestions. On the contrary, I did not 
feel that a definite reply made before careful consideration had been given 
to the proposals would be in order.38 

It is clear, therefore, that any proposals which Mr. Johnston might 
make were only binding if they were accepted by the parties concerned. 
In fact, he emphasized this by inviting both sides to submit to him any 
alternative plans they might have formulated. This they did early in 1954. 
The Israelis from the start were not pleased with the Johnston 
proposals. They did not like the fact that the Charles Main plan on which 
the proposals were based envisaged the use of Jordan waters within the 
watershed, nor were they content with Mr. Johnston’s suggestion that 
they have 39 per cent of the river’s flow. We may recall that while Mr. 
Johnston was trying to conduct his delicate mission, the Israelis were 
already beginning to carry out their plan to divert over half the river's 
flow and irrigate outside the watershed. This hardly indicated any sincere 
Israeli desire to reach a compromise solution, nor was it calculated to 
make Mr. Johnston’s task easier. The Israeli counter-proposals, contained 
in the John Cotton plan, were a further manifestation of the Israeli urge 
to obtain control of other people’s property which has become such a 
familiar feature of life in the Middle East. The plan proposed diverting 
the Litani, a purely internal Lebanese River, and also contained many 
other features of previous Israeli plans like diversion of the Jordan waters 
outside the watershed and their use in the Negev. While the Cotton plan 
only proposed to allow the three Arab riparian States, Jordan, Syria and 
Lebanon, enough water to cultivate some 200,000 acres between them, 
the Israelis were to have enough to cultivate nearly 450,000 acres, over 

twice as much as the three Arab States combined.*® 
The Arab States had found a number of inadequacies in Mr. Johns- 
ton’s proposals, although they received him cordially and heard his views. 
In the first place, his suggestion that the Arab riparians receive 61 per 
cent of the Jordan’s flow did not take into account the fact that 77 per 


(38) Statement on Columbia Broadcasting System network, 1 December 1953. 
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cent of this flow originated in the territory of those Arab States. The 61 
per cent, if these proposals were carried out, would have to be shared 
between three states whose development needs were extremely urgent, 
while the Israclis, with less pressing needs, would obtain the exceptionally 
high shares of 39 per cent. Also, the proposals did not consider Lebanon’s 
needs, since the whole flow of the Hasbani headwater, originating in Leba- 
non, would be used for irrigating Israeli-held land. Nor were Syria’s 
rights to use of the Banias headwater, originating in her territory, ade- 
quately recognized. Finally, the scheme to use Lake Tiberias as a storage 
reservoir, particularly for water diverted from the Yarmuk, had many 
disadvantages. Lake Tiberias has a high degree of salinity, whereas the 
Yarmuk does not. Storage of Yarmuk water in Lake Tiberias would con- 
siderably increase the salinity water flowing down the whole length of 
the Jordan Valley, some areas of which are already too saline, thus harm- 
ing agriculture. It was also estimated that 300,000,000 cubic metres 
annually would be lost by evaporation from the Lake. Furthermore, and 
of paramount importance, Lake Tiberias being under Israeli control, to 
use it for water storage would place Jordan’s irrigation in the Valley at 
the mercy of a state which has repeatedly shown hostility.*° 

The Arab States therefore presented Mr. Johnston with counter- 
proposals drawn up by the Arab League Technical Committee. These 
aimed at an equitable allocation for all riparians to give them enough 
water to irrigate all cuitivable lands in the Jordan watershed. They in- 
cluded a project for a Yarmuk storage dam, from which evaporation loss 
would only be one twentieth the amount from Lake Tiberias, use of 
Yarmuk and upper Jordan water for both irrigation and hydro-electric 
power, and a more efficient use of additional supplies from wells and 
seasonal water-courses. Under this scheme, the Israelis would receive the 
major part of the flow north of Lake Tiberias plus 84,000,000 cubic 
metres annually from the Lake, and would thereby be able to cultivate 
over 50,000 acres.*? 

Thus, while the Arab States wished to see a comprehensive develop- 
ment of the Jordan watershed, taking into account the interests of all 
riparians, the Israelis aimed at obtaining the lion’s share of the water for 
themselves, mainly to divert outside the watershed. Between these two 


(40) See Dana Adams Schmidt, “Prospects for a Solution of the Jordan River 
Valley Dispute” (article in Middle Eastern Affairs, January 1955), p. 6. 
(41) The Jordan Water Problem, pp. 64-69. 
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views the gap was too wide, and Mr. Johnston’s mission was unsuccessful. 
Which of the two positions accorded most with international law? 

The principles at stake in this matter have not been definitely settled 
by a convention. There exist, however, some well-established norms 
which can be found in the writings of eminent jurists and the texts of 
treaties dealing with similar problems. There are over 100 treaties 
throughout the world in force regarding the question of sharing rivers 
between different states. Arab States are signatories to some of these, on 
the Nile, the Euphrates and the Tigris, for example; a fact which shows 
that they are willing to accept the principle of cooperation between states 
on the use of rivers, but with equitable sharing of waters and guarantees 
for the rights of riparians. The unilateral Israeli action in proceeding with 
diversion while the Johnston mission was engaged in its work inspired no 
confidence in Israeli intentions. As Mr. Johnston himself said: 


Unilateral efforts to harness the stream can only be expected to create 
further tension. This could easily lead to open conflict. Unless some mutually 
acceptable development plan can be elaborated, the situation could easily 
become one in wnich whoever can take the water will get it, and I need 
not amplify the consequences which might ensue in that event.42 

A subsequent Israeli refusal of Mr. Johnston’s proposal for interna- 
tional supervision of the water resources was also not an indication of 
good faith. 

In considering the Israeli unilateral diversion, it should be noted that 
“the two principles of (1) absolute territorial sovereignty and (2) the right 
to the absolute integrity of state territory as against effects emanating 
from other territories are properly applicable to the land and river ter- 
ritory of a state. These principles are capable of coming into conflict and 
as a result of the mobility of water very often do conflict.’’** Those writers 
who support the first principle maintain, in essence, that “over interna- 
tional rivers ... a fundamentally unrestricted sovereign authority is vested 
in the riparian state to the extent that international rivers flow within 
its state territory. It is unobjectionable for an unrestricted right of sovereign 
authority in respect for non-navigable rivers to be vested in a state, for 
no interest of the riparian state in the use of the river course as a whole 
exists in the case of these rivers.’** Those who maintain the principle of 


(42) Ibid., pp. 83-84. 

(43) Max Huber, “Ein Betrag zur Lehre von der Gebietshoheit an Grenzflussen” 
(article in Zezttschrift fur Volkerrecht und Bundesstaatsrecht, 1907), pp. 29f., 159f. 

(44) W. Schade, Wesen und Umfang des Staatsgebiets (1934), p. 86. 
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territorial integrity, on the other hand, believe that “every state must allow 
rivers, over which it does not exercise unrestricted territorial sovereignty, 
whether in respect of their length or their breadth, to follow their natura] 
course; it may not divert the water to the detriment of one or more of 
the other states with rights to the river, interrupt, artificially increase 
or diminish its flow.’'*° 

There has been a growing tendency to strike a balance between these 
two extremes,*® and to secure international acceptance of the principle 
that ‘‘a river which flows through the territory of several states or nations 
is their common property.’’*7 In this way, measures taken by any state to 
use or divert water from a river would be taken in agreement with the 
other states concerned, and development could proceed on a basis of 
equitable sharing of the river’s resources. This tendency is reflected in the 
large number of water treaties signed in this century.*® 

The Israelis, by proceeding with their unilateral diversion, were 
basing their action on the concept of absolute territorial sovereignty over 
any water which happened to be in territory under their control. While 
such an action is not actually forbidden by any convention, it can be 
considered retrogressive in that it is contrary to general principles becoming 
increasingly accepted by civilized countries in their mutual dealings. 
Furthermore, the argument of absolute territorial sovereignty could be 
made to cut both ways. For if the Israelis could invoke territorial sove- 
reignty to justify their unilateral diversion, assuming that such a course is 
not contrary to international law, then the Arab States could likewise 
invoke the same argument and divert headwaters rising in their territories 
before they reached Israeli territory, as a retorsion. This was the decision 
of the Arab Summit Conference in January 1964. The Israeli refusal to 
abide by civilized principles left the Arab States with no other choice, 
if the development plans and existing agriculture of the Arab riparian 
States were to be protected. 

Some writers have put forward the thesis that waters should not be 
diverted outside their watershed until the needs of the watershed’s inhabi- 


(45) Huber, op. cit., p. 160. 

(46) See C.C. Hyde, International Law, chiefly as interpreted and applied by the 
United States (Boston, 1945), pp. 565f. 

(47) This principle governed decisions of the International Law Association Con- 
ference at Dubrovnik, 1956; see Colombos, op. cit., p. 229. 

(48) For relevant extracts from these treaties, see F.J. Berber, Rivers in Interna- 
tional Law (London, 1959), pp. 59-127. 
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tants have been fully met.*® The Israeli diversion to the Negev would 
clearly be against this principle. This principle, however, is not a binding 
rule of international law, but rather a question of morality and civilized 
conduct. 

In the absence of a general and definitive convention or other well- 
defined text of law on many of the questions raised by this issue, it is 
relevant to quote what the New York Conference of the International 
Law Association, in September 1958, considered to be the principles 
which had come to be accepted by civilized nations through the develop- 
ment of customary law. The Conference defined these as “Agreed Prin- 
ciples of International Law,” and they are quoted with this writer’s 
comments relating them to the case in question: 


1. A system of rivers and lakes in a drainage basin should be treated 
as an integrated whole (and not piecerneal). 


Comment: Unilateral diversion of waters outside the watershed 
without considering other riparians’ interests and before the needs of the 
watershed have been met would be contrary to this principle, and harm 
development of the basin as an integrated whole. 


2. Except as otherwise provided by treaty or other instrument or customs 
binding upon the parties, each co-riparian state is entitled to a reasonable and 
equitable share in the beneficial uses of the waters of the drainage basin. 
What amounts to a reasonable and equitable share is a question to be deter- 
mined in the light of all the relevant factors in each particular case. 


Comment: No treaty, instrument or customs exist on the sharing 
of water between the Arab riparian States and the Israeli State. Syria 
and Jordan on 4 June 1953 signed a treaty on the Yarmuk tributary, but 
this was not in dispute. Israeli plans certainly did not provide, and it is 
questionable if the Main plan provided, a “reasonable and equitable share’ 
to the three Arab riparian States in view of their development needs. 


3. Co-riparian states are under a duty to respect the legal rights of each 
co-riparian state in the drainage basin 


Comment: That is, one state should not take over half the waters 
for itself, leaving the remainder to be shared by three other states with 
far greater requirements. Nor should it take measures which will increase 


(49) Georgiana Stevens, The Jordan River Valley (International Conciliation, No. 
506, New York, January 1956), p. 229. 
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soil salinity and damage the agricultural prosperity of another state lower 
down the river. 


4, The duty of a riparian state to respect the legal rights of a co-riparian 
state includes the duty to prevent others, for whose acts it is responsible 
under international law, from violating the legal rights of the other co- 
riparian states. 


Comment: This is the only sanction suggested in regard to enforce- 
ment of riparian rights. It implies a form of collective responsibility for 
security on riparian rights, despite a certain vagueness on what these 
rights comprise. The concept of collective security was also implicit in 
the January 1964 Arab Summit decisions. 

The Arab legal position has the supporting opinions of many distin- 
guished international legal authorities. Thus: 


The flow of non-national, boundary, and international rivers is not within 
the arbitrary power of one of the riparian states, for it is a rule of interna- 
tional law that no state is allowed to alter the natural conditions of its own 
territory to the disadvantage of the natural conditions of the territory of a 
neighbouring state. For a state is not only forbidden to stop or to divert the 
flow of a river which runs from its own to a neighbouring state, but likewise 
to make such use of the water of the river as either causes danger to the 
neighbouring state or prevents it from making proper use of the flow of the 
river on its part.5° 


Sir Hersen Luther Bacht, a British Judge on the International Court 
of Justice, also upheld this view: 


The flow of an international river is not subject to the authority of any 
one of the nations through which it runs, since one of the principles of 
public international law is that no country is allowed to initiate changes 
with regard to physical conditions in its territory to the detriment of the 
physical conditions in the territory of another country. For this reason no 
country has the right to divert or in any way change the course of any river 
if it runs naturally from its territory into the territory of a neighbour. 
Moreover, no country is allowed for the same reason to use the waters of 
a river in a manner which could expose its neighbours to danger, or affect 
their normal use of waters of this river in its territory.>1 


The Israeli diversion in one respect constituted a direct violation of 
international law, in that it led to breaches of the Armistice Agreement 
with Syria. In the early stages, the Israelis carried out diversion works 
at Jisr Banat Yaqub in a Demilitarized Zone. Any exercise of sovereignty 


(50) Oppenheim, op. cit., 8th ed., Vol. I, p. 475. 
(51) Quoted in The Jordan Water Problem, p. 91. 
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of this nature in these zones was a violation of the Armistice.®*? Work in 
the Zone had to be halted by an order from the Security Council on 27 
October 1953.5 The most serious Armistice violation, the June war which 
led inter alia to seizure of Syrian territory, enabled the Israelis to secure 
greater control of the Jordan headwaters and thus to advance their diver- 
sion plans. 

Of much greater importance than all these above-mentioned 2onsid- 
erations, however, was the question of title to the land. The illegality of 
the Israeli claim to Palestinian territory has been fully examined in the 
first chapter of this study. Suffice to say that since the Israeli claim to 
Palestinian territory rests on no valid legal basis, it follows that the 
Israelis also have no right to alter that territory or the waters passing 
through it. A thief cannot claim a right to “develop” property which he 
has stolen from its lawful owner. 


(52) See von Horn, op. cit., pp. 77-79, and Georgiana Stevens, Jordan River 
Partition (Hoover Institution Studies, Stanford University, 1965), pp. 74-75. 
(53) Res. 100 (1953). 
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CHAPTER IV: BASIC HUMAN RIGHTS IN INTERNATIONAL LAW 


The widespread recognition that human rights are a subject essen- 
tially within the realm of international law represents one of the most 
encouraging features of progressive development of international law in 
modern times. Compared with the attitude which prevailed less than a 
century ago, one could almost term the present attitude a revolution in 
international legal thinking. For international law ‘“‘was until quite recently 
mainly concerned with the affairs and relations of States and their un- 
fettered dominion and sovereignty within their borders. The treatment of 
the individual whether a citizen or a foreigner, was considered a domestic 
matter lying outside the scope of international law ... But after World 
War I, there was a return to the humanitarian principles of traditional law 
first laid down by the prophets of the great World religions, and later 
revived by Hugo Grotius the father of International Law and the other 
luminaries of the Age of Enlightenment in France, England, the United 
States of America and elsewhere. People, and the new constitutions for- 
mulated by them, began to speak of the Rights of Man, and of his 
fundamental inalienable rights.” 

It was probably Islamic law which first introduced the concept of 
human rights into international relations, on the basis of such precepts 
as ‘there is no compulsion in religion’? and “fight them until there is 
no persecution.”’* It was on the basis of human rights that the early 
elected Islamic State intervened militarily to protect a population under 
imperial oppression by supporting the insurgency led by Muthanna Ibn 
Haritha against the Persian Sasanid Empire.* Christians fought on the 
Muslim side in that campaign.® Likewise, it was not only for questions of 
self-defence but also to protect Monophysite Christians from persecution 


(1) Shukry Muhtadie, The Protection of Human Rights Under Occupation, sub- 
mitted to Seminar on Human Rights, Nicosia, 1969. 

(2) Holy Quran, Chapter 2, Verse 256. 

(3) Ibid, Chapter 2, Verse 193. 

(4) Muhammad Ibn Jarir Al Tabari, Tarikh Al Rusul wa Al Muluk (Cairo, 1962 
ed.), Vol. III, pp. 343, 444. 
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that the Caliph Umar pursued the military campaign to expel Byzantine 


imperial rule from Syria. 
The principle of human rights having been re-established in inter- 


national law, it is therefore fitting in the scope of this study to consider 
the human rights aspects of the Palestine problem. These posed them- 
selves potentially with the issuing of the Balfour Declaration, when the 
British Government promised not to prejudice the Palestinian people’s 
“civil and religious rights” as a ruse to deprive them of their human rights. 
One of the most distinguished Afro-American leaders has pointed out 
that his people demand not civil rights but human rights, precisely because 
the latter are clearly defined and embodied in texts of international law 
while the former are meaningless.* As it turned out, the Palestinians lost 
not only their human rights through implementation of the Balfour 
Declaration, but their civil (whatever that may mean) and religious rights 
as well. 

The primary issues of human rights which arose after the 1948 war, 
regarding the Palestinians, were twofold: the status of the Palestinians 
expelled from their country, and that of those who remained behind 
under Israeli rule. Subsequent issues which were to arise were the ques- 
tion of Israeli racial discrimination against Oriental Jews and the wide- 
spread Israeli violations of the Geneva Conventions following the June 
1967 war, which will be dealt with in later chapters. 


1. The Expelled Population 

The Palestine problem cannot be understood without an appreciation 
of the two facets of the central issue of the problem: namely, the Pales- 
tinian people’s dispossession of the land they lawfully own, and their 
forcible expulsion from it. This second facet is generally referred to as 
the “refugee problem. ’’ 

This name is not an altogether satisfactory one, since the word 
refugee is somewhat vague and is used to cover people in a wide variety 
of situations. The Palestinian refugees, however, are in a unique situation 
totally different from that of any other people normally described as 
refugees. For the sake of accuracy, it is really necessary to invent a new 
term to describe them: “unlawfully expelled persons’? would be the most 
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precise, although it sounds long-winded. In order to be absolutely clear 
what is meant by a Palestinian refugee, let us define our terms. 

To people outside the Arab World, the word refugee conveys the 
idea of someone in a difficult, unpleasant, but not impossible, situation. 
In an area of hostilities, like Nigeria or Vietnam for instance, a refugee 
is someone who has had to move from where he lives to go from a battle 
area to a safer place. His house may actually have been destroyed in the 
fighting, but nevertheless his rights of ownership are not in question or 
likely to be supplanted by alien settlers; therefore he may in theory be 
able to return to his original place of residence once hostilities cease. 
Thus, large numbers of Algerian refugees in Tunisia and Morocco were 
able to return home after the Algerian War of Independence had ended. 

In Europe, a refugee may be someone who has left his country volun- 
tarily because he disagrees with the government there and so decides, for 
economic or ideological or other reasons, to go and live elsewhere. Thus 
anti-Communist individuals have left a number of countries which have 
Communist Governments, and have become refugees in foreign countries. 
In North America, a refugee may be a Cuban who disagrees with Dr. 
Castro, or even a Havana casino owner who finds that his business is not 
what it used to be in the days of Batista, and decides he would do better 
in Florida. All these people of widely differing circumstances can be, 
and often are, described as refugees; yet, beyond the fact that they are no 
longer living in their original homes, they have nothing in common with 
Palestinian refugees. But the wide use of the term refugee has resulted in 
many people being confused about the nature of the refugee problem. 
Thus, in Western countries, people sometimes ask why Palestinian ref- 
ugees should not settle in countries other than their own as, say, refugees 
from some European countries have done. 

This confusion has arisen because the West only has first-hand ex- 
perience of the voluntary refugee: a person who, for ideological or econo- 
mic reasons, objects to living under the government of his own country and 
makes a free choice. There is no law which has compelled any citizens of, 
say, Cuba or the German Democratic Republic, to leave their homeland 
or which forbids their return. To become refugees was their own decision. 
With the Palestinians, the situation is totally different. Palestinian refugees 
did not make a free choice and decide that they would prefer to live in 
tents in surrounding countries rather than in their own homes under an 
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alien rule. The option was simply not offered to them: the Israelis drove 
them out by force, and forcibly prevent their return. 

Because of the vital nature of this aspect of the problem, Zionist 
spokesmen have attempted to alter the facts of history with regard to 
the expulsion of the Palestinians. Thus, according to the Israeli account, 
the refugees left their homes on the instructions of the Arab Governments, 
broadcast over Arab radio stations, when armies of Arab States entered 
Palestine to fight the Zionists in May 1948. 

Even to someone who does not know the facts, this must sound a 
bit of a tall story. Never in history have virtually an entire nation of a 
million people simply walked out of their homes on the instructions of 
governments of neighbouring states, leaving all their possessions behind 
them. An examination of the facts reveals the true cause of the exodus. In 
the first place, over 300,000 Palestinians had become refugees even before 
the Arab States’ armies entered Palestine and the war officially began 
on 14 May 1948. The Zionists had initiated their expulsion plans shortly 
after the United Nations adopted the Partition Resolution, nearly six 
months before the entry of the Arab States’ armies. Secondly, the massacre 
of Deir Yassin village, which precipitated the most serious flight, occurred 
on 9 April 1948, well over a month before Arab States intervened also. 
“Jewish terrorism, not only by the Irgun, in such savage massacres as 
Deir Yassin, but in milder form by the Haganah, itself ‘encouraged’ Arabs 
to leave areas the Jews wished to take over for strategic or demographic 
reasons. They tried to make as much of Israel as free of Arabs as pos- 
sible,’ according to a Jewish American writer with wide knowledge of 
the Palestine problem.’ 

The researches of several scholars, notably Walid Al Khalidi and 
Ersine Childers, have demonstrated the falsehood of the Zionist claim 
about broadcast “orders to leave’ from Arab radio stations. Mr. Childers 
related: 


Examining every official Israeli statement about the Arab exodus, I was 
struck by the fact that no primary evidence of evacuation orders was ever 
produced. The charge, Israel claimed, was ‘documented’; but where were 
the documents? There had allegedly been Arab radio broadcasts ordering the 
evacuation; but no dates, names of stations, or texts of messages were ever 
cited. In Israel in 1958, as a guest of the Foreign Office and therefore 
doubly hopeful of serious assistance, I asked to be shown the proofs. I was 
assuted they existed, and was promised them. None had been offered when 


(7) IF. Stone, “For a New Approach to the Israeli-Arab Conflict,” (article in 
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I left, but I was again assured I asked to have the material sent on to me. 
I am stil] waiting ... 

I ... decided to test the undocumented charge that the Arab evacuation 
orders were broadcast by Arab radio—which could be done thoroughly 
because the B.B.C. monitored all Middle Eastern broadcasts throughout 1948. 
The records, and companion ones by a U.S. monitoring unit, can be seen at 
the British Museum. 

There was not a single order, or appeal, or suggestion about evacua- 
tion from Palestine from any Arab radio station, inside or outside Palestine, 
in 1948. There is repeated monitored record of Arab appeals, even flat orders, 
to the civilians of Palestine to stay put. To select only two examples: on 
April 4, as the first great wave of flight began, Damascus Radio broadcast 
an appeal to everyone to stay at their homes and jobs. On April 24, with 
the exodus now a flood, Palestine Arab leaders warned that: 

Certain elements and Jewish agents are spreading defeatist news to 
create chaos and panic among the peaceful population. Some cowards are 
deserting their houses, villages or cities ... Zionist agents and corrupt 
cowards will be severely punished. (Al-Inqaz, the Arab Liberation Radio, 
at 12.00 hours). 

Even Jewish broadcasts (in Hebrew) mentioned such Arab appeals to 
stay put. Zionist newspapers in Palestine reported the same: none so much 
as hinted at any Arab evacuation orders. 


After Deir Yassin ‘Irgun then called a press conference to announce 
the deed; paraded other captured Arabs through Jewish quarters of Jeru- 
salem to be spat upon; then released them to tell their kin of the expe- 
rience.” Mr. Childers quoted examples of the official Haganah encouraging 
the exodus by using loudspeaker vans to incite panic. “In Jerusalem the 
Arabic warning from the vans was, ‘The road to Jericho is open: Fly 
from Jerusalem before you are all killed!’ (Meyer Levin in Jerusalem 
Embattled). Bertha Vester, a Christian missionary, reported that another 
theme was, ‘Unless you leave your homes, the fate of Deir Yassin will 
be your fate’.”” As an instance of forcible expulsion by the Haganah, Mr. 
Childers cited the Zionist Kimche brothers’ account of the conduct of 
troops led by Moshe Dayan in “shooting up’ Lydda and Ramle.* 

Writing from the United States, Dr. Khalidi confirmed the incorrect- 
ness of the Zionist broadcast claim. He stated: 


I was pleased to see that the researches of Mr. Childers in the British 
Museum confirm my own findings. I can report now that the complete C.I.A. 
collection here in Princeton also overwhelmingly confirms and elaborates the 
results that Mr. Childers and I have arrived at independently of one another. 
Briefly, these are the following: (1) There are countless broadcasts by 
Zionist radios which indicate deliberate psychological warfare against the 
Arabs. (2) There is not one single instance of an Arab evacuation order 
or a hint of such an order. (3) There is an impressive stream of explicit 
Arab orders to the Palestinian Arab civilians to hold their ground and remain 
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in their towns and villages. (4) A similar stream between March and May 
announces plans for the setting-up of a Palestinian administration and urges 
Arab civil servants to stay at their posts. (5) Many Zionist broadcasts 
repeat and comment on the Arab announcements referred to in (3) and (4). 
(G6) Even at the darkest of times Arai broadcasts consistently belittled 
Zionist atrocities.® 
The Palestinian refugees thus differ even from populations normally 
displaced by the hazards of war, in that their displacement was an act 
of deliberate policy by one of the parties to the hostilities, namely the 
Israelis. Subsequent circumstances have also been different for them, in 
that they have been denied the basic right normally granted to people in 
such a position, namely the right to return to their homes after hostilities 
have ended. It has been necessary to dwell in some detail on the evidence 
discovered by Mr. Childers and Dr. Khalidi, as this illustrates the illegal 
manner in which the Palestinians were made into refugees. However, this 
does not affect the basic right of return, which is inalienable, whatever 
the circumstances of their departure. “In general international law, the 
principle holds true that no citizen loses his property or his rights of 
citizenship; and the citizenship right is de facto a right to which the Arabs 
in Israel have much more legitimacy than the Jews. Just because the 
Arabs fled? Since when is that punishable by confiscation of property 
and by being barred from returning to the land on which a people’s fore- 
fathers have lived for generations?’’?° 
The application of the right of return was the solution recommended 
by the United Nations Mediator Count Bernadotte when the second truce 
of 1948 was supposed to be in force. It was the solution demanded by 
the United Nations General Assembly in its famous Resolution number 
194 of 11 December 1948. The principle of return has been called for 
year after year in resolutions with which the Assembly has reaffirmed 
Resolution 194, but the Israelis still refuse to apply these resolutions or 
to allow the refugees to return to their homeland.1! With this enforced 
exile has gone the deprivation of property rights. To the physical barrier 
of the barbed wire on the Demarcation Lines, the Israelis added a so- 
called legal measure to keep the Palestinians from their property rights: 
the Absentee Property Law, under which contro] of Palestinians’ property 
passed to Israeli hands. Thus, “‘of the 370 new Jewish settlements estab- 
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lished between 1948 and the beginning of 1953, 350 were on absentee 
properties ... In 1954 more than one third of Israel’s Jewish population 
lived on absentee property, and nearly a third of the new Jewish immi- 
grants settled in urban areas ‘abandoned’ by Arabs. The Arabs left whole 
cities like Jaffa, Haifa, Acre, Lydda, Ramleh, Beisan, Majdal; 388 towns 
and villages and large parts of 94 other cities and towns containing nearly 
a quarter of all buildings in Israel. Ten thousand shops, businesses and 
stores were left in Jewish hands, citrus groves, olive groves, etc.) 

Resolution 194 had also instructed the Conciliation Commission ‘to 
facilitate the repatriation, resettlement and economic and social rehabilita- 
tion of the refugees and the payment of compensation.” A further resolu- 
tion directed the Commission, ivter alia, to “continue consultations with 
the parties concerned regarding measures for the protection of the rights, 
property and interests of the refugees.”** Both on the implementation of 
the right of return and on the question of safeguarding refugee property, 
the Commission distinguished itself by its inactivity. 

On 8 December 1949, the General Assembly passed a resolution 
establishing UNRWA, the United Nations Relief and Works Agency for 
Palestine Refugees.*t The General Assembly specified that it took this 
step for relief “without prejudice to the provisions of paragraph 11 of 
General Assembly Resolution 194” (affirming the right of return). How- 
ever, it has repeatedly been questioned whether UNRWA has confined 
itself to the purely humanitarian role for which it was supposedly intended. 
UNRWA teachers in Jordan, on the occasion of a protest strike, have 
accused the organization of attempting to harm the education of Pales- 
tinians by removing anything of a national or religious content from the 
syllabus in schools in Israeli-occupied areas; also of “aiming at the 
humiliation of the Palestinian worker and killing the spirit of national 
struggle within him.» 

It is worth recalling the explicit terms of Resolution 194, The Gen- 
eral Assembly resolved ‘that the refugees wishing to return to their homes 
and live at peace with their neighbours should be permitted to do so at 
the earliest practicable date, and that compensation should be paid for the 
property of those choosing not to return and for loss of or damage to 
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property which, under principles of international law or in equity, should 
be made good by the Governments or authorities responsible.” 

Thus the General Assembly, repeatediy and in very definite terms, 
has stated these principles: 

1) That the refugees have an inalienable right to return to their 
homes, and should be allowed to exercise this right. 

2) That those who specifically choose not to exercise their right to 
return should be compensated for their property, but that the choice 
should be left entirely to them. 

3) That all those who have suffered loss of or damage to property 
should be compensated for it, whether they exercise their right to return 
or not. 

No temporary steps taken for the relief of the expelled Palestinians 
in any way alter these rights. Charity is no substitute for justice. No 
amount of ration cards, clothing parcels collected by old ladies’ welfare 
groups in the West, temporary housing units or jobs can alter the fact that 
the Palestinian people have a right to their own homeland. “Even greater 
than the physical privation has been the lack of hope—hope that for years 
was nurtured by the annual passage of unfulfilled resolutions in the 
United Nations General Assembly calling for repatriation or compensa- 
tion by Israel.’’?® 

What are the views of the refugees as a whole regarding the ques- 
tion of return? One of the sources from which evidence on this is avail- 
able is the annual reports submitted by successive Commissioner-Generals 
of UNRWA. Whatever views these functionaries may hold privately as 
individuals, officially they cannot be accused of pro-Palestinian partiality, 
as they are appointed by, and submit their reports to, the organization 
which helped to precipitate the dispossession of the Palestinians by its 
adoption of the illegal 1947 Partition Resolution. Thus anything tending 
to support the Palestinian view in an UNRWA Commissioner-General’s 
official report can be considered authoritative. 

Thus, in the report for 1956-1957, the Commissioner-General stated 
that “the great mass of the refugees continues to believe that a grave 
injustice has been done to them and to express a desire to return to their 
homeland ..: The Government of Israel] has taken no affirmative action 
in the matter of repatriation and compensation.”’?” 


(16) John H. Davis, The Evasive Peace (London 1968), p. 72. 
(17) U.N. Doc. A/3686. 


112 


In the 1963-1964 report, the Commissioner-General stressed that 
“all that he has so far seen and heard since assuming his present respon- 
sibilities confirms the view recorded in previous reports that the refugees 
in general strongly maintain their insistence on the idea and aspiration of 
returning to their homes ... The refugees have also expressed the wish 
that they should be enabled to receive redress for the loss they have 
suffered without prejudicing their claims to repatriation or any other 
political rights mentioned in Resolution 194. The modalities of imple- 
menting that paragraph of the General Assembly Resolution may be dif- 
ferently conceived by the refugees, but what is not in doubt is that their 
longing to return home is intense and widespread ... (they) express their 
feeling of embitterment at their long exile and at the failure of the inter- 
national community, year after year, to implement the resolution so often 
reaffirmed. They feel that they have been betrayed and their resentment 
is directed not only against those whom they regard as the chief authors 
of their exile, but also against the international community at large whom 
they hold responsible for the partition and loss of their homeland, which 
they regard as an offence against natural justice.’’1® 

These clearly visible facts caused one Commissioner-General, Dr. 
Davis, to write in a private capacity after retirement, that “‘somehow, the 
basic rights of the Palestine Arabs must be restored and in a manner that 
no longer leaves them scattered against their will throughout the Arab 
world and beyond. They must again have a homeland.’’?® 

These conclusions by the Commissioner-Generals of UNRWA demon- 
Strate that the overwhelmingly predominant feeling among Palestinian 
refugees is that their legally-recognized right of return should be exer- 
cised, and that compensation cannot be a legitimate or adequate sub- 
stitute for that right. The correctness of this view is upheld not only by 
the specific General Assembly resolutions on Palestine refugees but also 
by the principles contained in the Universal Declaration of Human Rights 
which the Assembly adopted as a resolution on 10 December 1948, the 
day before the adoption of Resolution 194. Article 9 includes exile as 
something to which people should not be subjected. Article 13 reads: 
“Everyone has the right to leave any country, including his own, and to 
return to his country.” Article 17 states: “No one shall be arbitrarily 
deprived of his property.” 


(18) U.N. Doc. A/5813. 
(19) Davis, op. cét., p. 111. 
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Israeli policy towards the refugees has been contrary to all these 
principles in the Universal Declaration of Human Rights. The Israeli 
authorities have forcibly exiled the refugees, continue to deny them the 
right of return to their country, and have arbitrarily deprived them of 
their property. 

It should be remembered that Israeli membership in the United 
Nations was made conditional upon the implementation of two resolu- 
tions, one of which was the resolution on the refugees’ right to return. 
This condition was specifically laid down by Assembly Resolution 273, 
admitting Israel to the United Nations, and it is the only case of any 
state being granted membership conditionally. The Israelis have done 
nothing to fulfil the condition, and the United Nations has done nothing 
to enforce it. 

The acts of massacre and expulsion by the Israelis, which were in- 
tended to destroy the Palestinian people as a national entity and to 
efface them from their territory, should be considered in the light of one 
of international law’s greatest advances in the era of the United Nations, 
the illegalization of genocide. On 13 December 1946, the United Nations 
General Assembly adopted a resolution condemning genocide as a crime 
under international law.?° Following this decision, a Convention on the 
Prevention and Punishment of the Crime of Genocide was drawn up, and 
the Assembly adopted it as a resolution on 9 December 1948, the day 

efore the International Declaration of Human Rights and two days 
before Resolution 194 on the right of return. Article 2 of the Convention 
stated that “in the present Convention, genocide means any of the fol- 
lowing acts committed with intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group.’ The acts listed included: 
‘‘(a) Killing members of the group; (b) Causing serious bodily or mental 
harm to members of the group; (c) Deliberately inflicting on the group 
conditions of life calculated to bring about its physical destruction in 
whole or in part.’ 

Measures like the massacre of Deir Yassin clearly come under head- 
ing (a). The Israeli acts of expelling the refugees and denying them the 
right of return come under headings (b) and (c). The fact that the Israelis’ 
expulsion of the refugees as a group was ‘calculated to bring about its 
physical destruction in whole or in part’ is clearly borne out by Assembly 
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Resolution 212 which stated that ‘the choice is between saving the lives 
of many. thousands of peopie now or permitting them to die.’ Had it not 
been for relief action, they would have died in large numbers as a result 
of the Israeli actions in dispossessing them. 

Article 4 of the Genocide Convention provided that those guilty 
of genocide offences “‘are punishable, whether they are constitutionally 
responsible rulers, public officials, or private individuals.” The weakness 
of the Convention lies only in its inadequately effective provisions for en- 
forcement. “It stands to reason that a government pursuing a policy of 
genocide will not permit its officials to be tried before its courts for acts 
which form a part of government policy. To be sure, in the event of war 
and of subsequent defeat, the victors may try the officials of the defeated 
state for the crime of genocide. ’’?} 

It was the dispossession of the Palestinian people that destroyed the 
peace of the Middle East in 1947, and has prevented peace returning to 
the area ever since. It follows, therefore, that there can be no true and 
just peace in the Middle East until this factor which disturbs it, namely 
the Israeli racialist State, is removed, and the problem is resolved in 
accordance with the recognized principles of international law. This in- 
volves the full and free exercise by the expelled Palestinians to return to 
their homes, and their attainment of all the general human rights, includ- 
ing self-determination, to which they are entitled in their own country. 


2. Arabs under Israeli Rule (1948-1967) 

When the 1949 Armistice Agreements were signed, out of approxi- 
mately 1,000,000 original Arab inhabitants of Israeli-occupied territory, 
only 170,000 remained in their homes. By natural population increase, 
the number of Arabs under Israeli rule rose to some 296,000 by 1965.72 
Let us examine the Israelis’ treatment of those whom they did not suc- 
ceed in driving out. 

The excuse may be raised, by those ignorant or heedless of the posi- 
tion of human rights in international law, that this is an internal matter 
for the Israeli State. However, the 1947 Partition Resolution, despite its 
illegal character, is clear proof that the United Nations right from the 
Start considered the question of the rights of Palestinians under Israeli 
rule as being within the scope of international law. For Chapters 1 and 2 


(21) Kelsen, op. cét., p. 220. 
(22) Hadawi, op. cit., p. 194 and Peretz, op. cit., p. 95. 
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of the Resolution guaranteed (in theory) the rights of minorities in ques- 
tions of religion, freedom from discrimination, education, language, equal 
protection of the laws and ownership of property. Chapter 4 of the 
Resolution stated: 


The provisions of chapters 1 and 2 of the declaration shall be under 
the guarantee of the United Nations, and no modifications shall be made in 
them without the assent of the General Assembly of the United Nations. Any 
Member of the United Nations shall have the right to bring to the attention 
of the General Assembly any infraction or danger of infraction of any of 
these stipulations, and the General Assembly may thereupon make such recom- 
mendations as it may deem proper in the circumstances. 


However, at no time has the United Nations taken any action to 
enforce what it termed its guarantee or to prevent any of the infractions 
that have occurred. The violation of the basic human rights of Arabs 
who lived under Israeli rule since 1948 can be considered under four 
main headings: general discriminatory practices, violation of property, 
enforced exile or deportation, and violent assaults, including massacre. 

(1) General Discriminatory Practices. Israeli citizenship laws are 
more racially discriminatory in character than those of any other state, 
even including former Nazi Germany or white supremacist South Africa. 
This is because they are based, not only on the concept of racial purity 
to the exclusion of the Arab population, but also on the unique concept 
of ‘‘ingathering of the exiles,’ whereby everyone of Jewish faith through- 
out the world is considered an Israeli who should go and live in Israel. 
Thus “Jews are granted Israeli citizenship automatically, by virtue of 
the Return Law of 1950.2 This law was followed by the 1952 National- 
ity Law, on which an independent Jewish newspaper made these obser- 
vations: 


Israel is Jegally proclaimed the home not merely of the million and a 
half Israelis who live there, but of all Jews in the world. A law has been 
enacted to facilitate their immigration and settlement in Israel ... The second 
point of the Israeli Nationality Act provides that non-Jews in Israel can 
become citizens of the state only if they fulfil these requirements: 

1. They must have been citizens of Palestine before the establishment 
of Israel. 

2. They must be included in the official register before 1 January 1952. 

3, They must prove continuous residence in Israel or in territory acquired 
by Israel since the establishment of the state. 


(23) Sabri Jiryis, The Arabs in Israel (Hebrew ed. Haifa, 1966, English ed. Beirut, 
1968), p. 178. Mr. Jiryis has lived under Israeli rule since 1948, and writes from 
personal experience. 
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4, They must have knowledge of Hebrew. 

5. They must be approved by the Ministry of the Interior as loyal to 
Israel and worthy of Israeli citizenship. 

The sum total of these conditions, as has been stated in the debate in 
the ‘Knesset, is that only about ten per cent of the native Arab population 
that lives in Israel now can obtain citizenship under the law. The others 
must remain aliens in their native land until they are admitted to citizenship.?4 


No civilized country in the world denies citizenship rights to those 
born in it of families who have lived in it for generations while automa- 
tically granting citizenship to foreigners of a particular religion upon 
their landing in the country. These Israeli laws contravene Article 15 of 
the Universal Declaration of Human Rights which states: “Everyone has 
the right to a nationality. No one shall be arbitrarily deprived of his 
nationality.” 

The concept of having two grades of national status, full citizenship 
for the master race and an inferior status for others, is based on a Nazi 
legal concept. “Thus, according to a German statute of September 1935, 
only subjects of German blood had political rights and were called 
Reichsbuerger, whereas the other subjects, especially Jewish subjects, were 
called Reichsangehoerige.’** Israeli laws on nationality have in fact placed 
Arabs under Israeli rule in a position similar to Jews under Nazi rule. 
Israel boasts that it is a democracy. It is, in the same sense as South Africa 
or Rhodesia, for it provides Jewish settlers with the rights to form political 
parties and be represented in parliament; the same rights which white 
settlers in South Africa and Rhodesia enjoy. But in all these three settler 
states, the original lawful owners of the country have their political 
rights severely curtailed. Thus the Arabs under Israeli rule are forbidden 
to form political parties of their own representing their own interests, 
and are restricted only to political activity or expression within the estab- 
lished Zionist parties. An illustration of this was the case of Al Ard, an 
Arab association which was banned by the Israeli authorities. “The last 
act in the political activity of Al Ard was unfolded before the 1965 par- 
liamentary elections, when some leading members presented a slate of 
candidates for the Knesset ... The Central Elections Commission refused 
to register their slate, called the Arab Socialist List (September 1965), 
arguing that this was an illegal association.’ An appeal was lodged with 
the Supreme Court, which upheld the ban. The President of the Court 
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“pointed out the present system of election was by slates, that is by groups 
each having a common political objective; hence a list defined by the 
chairman of the Central Elections Commission as subversive 4 priori loses 
its right to share in the process of crystallizing the wishes of the people 
and therefore cannot participate in the election.’’?° 

Any right to vote which the Arabs under Israeli rule may possess, is 
therefore a mockery, amounting merely to a choice of what established Is- 
raeli party they would rather have to oppress them with discriminatory 
measures. The ruling Mapai party even restricts this choice. “Behind each 
village ballot box hovered the local military governor, with virtually limit- 
less power over the freedom and livelihood of all. “Who knows, if we 
vote communist they might stop our work passes?’ “Who knows, they 
might make a closed area of our land?’”’?” Before the Fifth Knesset elec- 
tions, a meeting in a Galilee village was addressed by a representative of 
the military governor, who ordered the villagers to vote Mapai. “He went 
on to say that, to ensure the enforcement of this decision, and to ascertain 
what citizens were ‘loyal’ to the State, it had been decided that every 
clan and family should be divided into small units of 15 to 20 voters, a 
supervisor for each unit being appointed by the Military Governor. The 
representative of the Governor further declared that the voters were not 
entitled, when voting, to use the printed baliot papers bearing the initial 
of the list, which were available at the voting stations, but that they were 
to use sheets of white paper provided for the purpose on which they 
were to write the distinguishing letter of the list in a certain manner, as 
appointed for each unit ... The Governor’s representative emphasized in 
his speech that this method would ensure that the names of those who 
refused to cooperate with the ‘government’ would be known, and that 
infringement of these instructions would not be viewed favourably.’’”* 
Successful Arab candidates in such clections are generally what the Afro- 
Americans term “Uncle Toms.” 

The British Mandate enacted the 1945 Defence Laws (State of Emer- 
gency) to combat the Zionist Irgun and Stern terrorists. Dr. Dunkelbaum 
(later an Israeli Supreme Court Judge) said in 1946: “‘The laws contradict 
the most fundamental principles of law, justice and jurisprudence. A 
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Tel Aviv conference of Jewish lawyers on 2 July 1946 declared in a 
resolution: 


The powers granted to the authorities under the Emergency Laws deprive 
the Palestinian citizens (in the land of Israel) of the fundamental rights 
of man. 

These laws undermine law and justice, constitute a grave danger to the 
life and liberty of the individual and establish a rule of violence without any 
judicial control. The conference demands the repeal of these laws.?° 


This writer fully concurs with the learned opinion on these laws ex- 
pressed by that conference. It is unfortunate that the distinguished law- 
yers who passed that resolution no longer make any protest now that 
these very same laws form the basis of the Israeli State’s rule over the 
Arabs. Under these laws, stiffened by subsequent Israeli legislation, areas 
in which Arabs lived in any numbers came under military control. The 
military were given sweeping powers to expel people from their villages, 
seize their possessions, search their homes, detain them, restrict their 
movement and employment, place them under police supervision or forced 
residence, quarter troops in their homes at their expense, and force them 
to carry passes if they wished to move from one place to another. The 
nearest parallel to the life of the Arabs under Israeli rule is the life of 
Africans under the apartheid pass laws of South Africa, and areas like 
Galilee, the Negev and the Little Triangle with sizeable Arab populations 
are similar in many ways to ‘ Bantustans.’’*° 

These measures are contrary to the principle affirmed in the Preamble 
of the United Nations Charter, namely “faith in fundamental human 
rights, in the dignity and worth of the human person ...” as well as that 
embodied in Article 1 of the Universal Declaration, that “‘all human 
beings are born free and equal in dignity and rights.” The sort of prac- 
tices that are characteristic of states like Israel, South Africa and Rhodesia 
have come to be increasingly condemned in resolutions adopted by the 
United Nations against apartheid, Nazism and racial intolerance. 

(2) Violation of Property. The Military Emergency Regulations 
referred to have enabled the Israeli military to seize the property of 
Arabs, including land. There also exists a complex tangle of civilian laws 
enabling the Israeli authorities to seize Arab land, of which only the 


(29) Quoted by Jiryis, op. cit., pp. 3, 5. 
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salient features can be dealt with due to shortage of space. Sabri Jiryis 
quotes numerous examples of villages whose inhabitants have had their 
property violated. ‘‘Under Article 125 of the Defence Laws, the Military 
Government can declare certain areas closed areas. Inhabitants can be 
refused entry to their own villages, expelled from them, or, if they were 
expelled during hostilities, prevented from returning. ’** Sabri Jiryis says 
the inhabitants of Rama were expelled on 5 November 1948; Kafr Bar’am 
on 15 November; Anan three months later (half the inhabitants being 
forced across the Demarcation Line in violation of the Armistice), and 
that village destroyed by the Israeli Army; Kafr Yasif on 28 Feb- 
ruary 1949 (700 driven out, mostly across the Demarcation Line); Hisam, 
Qatiya and Jauneh in June 1949; Ghabsiya on 24 January 1950; Batat 
in early 1950; Mijdal on 17 August 1950; 13 villages in Wadi Ara in 
February 1951, with the inhabitants being driven across the Demarcation 
Line; and numerous other instances. “It is not claimed that this list 
includes all the Arab villages whose inhabitants were expelled.’’*? Nearly 
all these areas have been given to Zionist colonies to cultivate. 

The most notorious measures for the seizure of property were the 
Absentee Property Regulations (1948), the Absentee Property Law (1950) 
and the Land Acquisition Law (1953). Under the 1948 Regulations a 
Custodian of Absentee Property “‘could take over most Arab property in 
Israel on the strength of his own judgement by certifying in writing that 
any person or body of persons, and that any property, were ‘absentee.’ 
The burden of proof that any property was not absentee fell upon its 
owner, but the Custodian could not be questioned concerning the source 
of information on the grounds of which he had declared a person or 
property absentee.’** This meant that any Arab could be declared an 
‘absentee’ arbitrarily and have his property seized, with no means of 
redress. Among those defined as ‘absentee’ were “‘all the Arabs who had 
property in the new city of Acre, though they never moved farther than 
a few yards to the Old City—as well as all others who had been dis- 
placed in any way by the war.’** One of the most glaring features of 


(31) Jiryis, op. cit., pp. 7, 18-19. See also Schwarz, op. cit., pp. 61-64. Closed 
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the Regulations was that they were retroactive; thus “any individual who 
may have gone to Beirut or Bethlehem for a one-day visit, during the 
latter days of the Mandate, was automatically an absentee.’** The Reg- 
ulations were enacted in December 1948, but their effect was retroactive 
to 29 November 1947. The 1950 Law made a few minor changes in the 
1948 Regulations. The Land Acquisition Law enabled the transfer of 
“absentee” property to Zionist ownership through a development board. 
Some 1,300,000 dunums were thus estimated to have been transferred by 
March 1954, much of this land going to &sbbutzim.*® 

The actions listed above are contrary to numerous Articles of the 
Universal Declaration, notably those concerned with equality before the 
law, property rights, freedom of movement and residence, freedom from 
exile, and in particular Article 12, which lays down: “No one shall be 
subjected to arbitrary interference with his privacy, family, home ...” etc. 

(3) Enforced Exile or Deportation. The creation of the “‘refugee 
problem” did not end with the Armistice Agreements or the theoretical 
cessation of active hostilities. As indicated in some of the cases of vil- 
lages cited by Jiryis, himself a Palestinian who has lived under Israeli 
rule since 1948, the Israelis continued with their policies of expulsion 
over the Armistice Demarcation Lines. Sometimes, villagers were expelled 
from their homes merely so they could be classed as absentees and their 
lands could be seized, without being expelled from Israeli-held territory. 
On other occasions they were forced across the Demarcation Lines in 
order to reduce Israel’s “‘minority problem.’ The following two cases 
illustrate the sort of treatment the Arab minority have often received. 

On 31 May 1950, Israeli trucks dumped 100 Arabs on the Demarca- 
tion Line south of the Dead Sea. They were ordered to cross to Jordan, 
and had machine gun bursts fired over their heads. Since it was night, 
about 20 lost their way and died in the desert. The survivors were inter- 
viewed by a Jordanian Army officer, an UNRWA medical representa- 
tive, a U.N. Observer and a photographer. They stated that they had 
been detained by the Israelis for various reasons. Many of them had 
beating marks on their bodies and broken teeth and one had had its 
fingernails torn out—a form of torture used in Nazi Germany. Israeli 
action in this case was specifically a violation of the Jordan-Israel Armis- 
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tice in that Israeli forces compelled civilians to cross the Demarcation 
Line and also fired shots across it.°’ 

The second case was the subject of criticism by Knesset Member 
Moshe Erem. In July 1950, the Knesset discussed “the deportation of 
150 ‘infiltrators’ from the village of Abu Ghush. They included children 
already accepted in schools and adults with authorized residence permits. 
Erem accused the army of carrying out the operation callously. Mothers 
were separated from their children, and many old people were sent 
over the lines.’ 

These acts of deportation are violations of international law in the 
same sense as the mass expulsion of the Palestinians in 1948. 

(4) Violent Assaults. Three cases may be cited as examples of 
the Israeli use of violence against the Arab minority. 

In July 1953, a curfew was imposed on the village of Al Tirah, in 
the Little Triangle area, following an alleged incident in which shots 
were Said to have been fired from “in or near” the village at an Israeli Air 
Force reconnaissance aircraft. Subsequently the Local Council “accused 
the military of thefts and maltreatment during a twelve hour search. The 
Council Chairman charged that shots were fired into the air to frighten 
the local population. Women, elderly persons and infants were rushed out 
of their houses and marched into concentration pens, where they were 
kept for several hours, without water, under the blazing sun. A village 
committee estimated that the Army caused £10,000 worth of damage. No 
illegal arms were found and no suspects were detained. During the pre- 
vious four years there had not been a single incident in which any of the 
4,000 villagers had violated the security of the area.”’ 

On 29 October 1956, a unit of the Israeli Frontier Force entered the 
village of Kafr Qasim and imposed a curfew on it at 5 p.m., when a 
number of the villagers and their families were outside the village at 
work. They were not informed of the curfew, and were machine gunned, 
51 being killed and 13 wounded. The dead included 12 women and girls 
and 17 boys aged between 8 and 17. News of the massacre was drowned 
by the more sensational Israeli invasion of Egypt, which began on the 
same day. Eleven of the Frontier Force were put on trial in an Israeli 
court. However, they “all received a 50 per cent increase in their salaries. 
A special messenger was sent to Jerusalem to bring the cheques to the 
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accused in time for Passover. A number of the accused had been given 
a vacation for the holiday.’’*® Evidence at the trial demonstrated that 
the massacre had been carefully planned in advance, and that the inten- 
tion had been to leave no wounded and none alive to take as prisoners. 
The Commander of the Frontier Force was fined a token sum of 10 prutot 
(2 cents), while some of his officers and men were given prison sentences 
and released shortly afterwards. “Lt. Gavriel Dehan, commander of the 
police platoon at Kafr Qasim had ordered the murder of the villagers 
in ‘cold blood’ and had himself shot two of the victims.’’*° He was sub- 
sequently appointed as “‘officer responsible for Arab affairs” in the town 
of Ramle.*? 

Kafr Qasim was a village in the Little Triangle area, as was Al 
Tirah. This area had a special status under the Jordan-Israel Armistice 
Agreement, Article 6, Paragraph 6 which forbade the entry of Israeli 
forces into the area. Any actions by Israeli forces against villages in that 
area therefore constituted violations of the Armistice, apart from other 
illegalities. 

The Israeli court’s action towards those guilty of the massacre was 
contrary to Article 8 of the Universal Declaration, which specifies: “Every- 
one has the right to an effective remedy by the competent national tribunals 
for acts violating the fundamental rights granted him by the constitution 
or by law.” 

General Israeli policies towards the Arab minority can be classed as 
crimes within the definition of the Genocide Convention, in that they are 
“acts committed with intent to destroy, in whole or in part,’ these remain- 
ing Palestinians as a national group. Acts such as the Kafr Qasim come 
within the term “killing members of the group,’ while the other measures 
described come under the headings of “causing serious bodily or mental 
harm to members of the group” and “deliberately inflicting on the group 
conditions of life calculated to bring about its physical destruction in 
whole or in part.’ Ironically, the Genocide Convention was adopted as 
an expression of the world’s horror at the Nazi crimes committed in 
Europe, including those against Jews. “The practices of the German gov- 
ernment before and especially during World War II, relating to the 
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attempt to eliminate entire groups of its own citizens and later of citizens 
of occupied states, led to the question of whether such acts of destruction 
could be regarded any longer as domestic or whether they did not con- 
stitute crimes against humanity. The consensus of the civilized world— 
and not merely of the victors in World War II—appears to heve been 
that prohibitions and punishments of such barbarous practices were needed, 
even if such a development entailed a curtailment of the traditional ter- 
ritorial sovereignty of independent states.’’4? 

A further matter regarding classification of these crimes relates to 
the status of the territory seized by the Israelis in 1948. This territory has 
been under a state of emergency from 19 May 1948, with the exception 
of a six-month period before the June 1967 war. The Mandate’s 1945 
Defence Laws are theoretically operative throughout the whole territory; 
in practice, military rule is imposed on all those areas with a sizeable 
Arab population. These facts, plus the absence of any valid legal terri- 
torial title for the Israelis, create a case for considering that territory as 
being under military occupation, in which case the Israeli acts against 
the lawful inhabitants can be classed as war crimes. If this is so, the 1949 
Geneva Convention would also be applicable as from the time they came 
into force. If the territory seized by the Israelis in 1948 is not strictly 
militarily occupied territory in the technical legal sense, then the above- 
mentioned Israeli acts would be classified as crimes against humanity. 
These were defined, under Article 6 (c) of the Charter of the Nuremberg 
International War Crimes Tribunal as follows: 


Murder, extermination, enslavement, deportation and other inhuman acts 
committed against any civilian population, before or during the war, or 
persecution on political, racial or religious grounds ... 


(42) Von Glahn, op. cit., p. 719. 
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CHAPTER V: PROBLEMS OF IDEOLOGY AND SOVEREIGNTY 


It is clear from the facts already discussed that the Israeli State is 
essentially a racialist one. It has, however, an ideological feature which 
is lacking in the Aryan racialism of the Nazis or the white racialism of 
the South African and Rhodesian settlers: namely that its race-mythology 
is based on religion rather than ethnic origin. Zionist race-mythology 
maintains that all Jews in the world form one race, whereas in fact all 
they share in common is a religious belief. This scientifically unsound 
mythological view leads to some incongruous confusions. To take the 
cases of two of the world’s most famous Jews as an example: according 
to Zionist doctrine, both the black American of African origin Mr. 
Sammy Davis Jr. and the white settler of Russian origin Mr. David Ben 
Gurion are members of the same race. Yet a glance at the two gentlemen 
concerned indicates some difference in their ethnic origins. 

The results of this race-mythology based on religions have shown 
themselves in a number of Israeli policies in which race and religion 
have been confused and religious intolerance has gone hand in hand with 
racial discrimination. Apart from the Palestinians, whose situation was 
the subject of the previous chapter, the results of this intolerance and 
discrimination have fallen on the Oriental Jews who in recent years have 
come to form approximately half the numbers of Israeli society. Thus, 
the dark-skinned oriental-featured Beni Israel Jews of India, whatever 
Zionist theory may claim, look very different from the “‘sun-bronzed, fair- 
haired, blue-eyed Sabra,’ the ideal of Zionism and a new version of 
the “Aryan superman’ prototype. Since the Beni Israel’s racial qualifica- 
tions fall short of required Zionist standards, Zionism also questions their 
religious right to call themselves Jews. 

While the Zionists would have preferred to build a selective society 
of the “‘best’”’ Western Jews, (Mr. Ben Gurion, urging American Jews 
to immigrate, said: “We must have some of the best pioneering youth, ’?), 


(1) Nathan Weinstock, Le Sionisme Contre Israel (Paris, 1969), pp. 310-311. 
(2) New York Times, 26 January 1962. 
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this was not always possible for economic reasons. They had, therefore, 
to turn to Oriental Jewry for manpower. This often involved measures 
which were aimed at uprooting centuries-old communities of citizens in 
African and Asian States, generally infringing the sovereignty of the 
states concerned. These uprooted communities then had to endure a 
regime of discrimination from the European Jewish settlers in their so- 
called national home. 

These practices resulted in increasing common ground and coopera- 
tion between the Israeli State and other states and movements based on 
racialism. This has meant that the effects of Zionism have been felt far 
beyond the Middle East, notably by the peoples of Africa. 

The religious basis of Zionist racialism has also led to steady Israeli 
encroachment on the rights of Christianity and Islam in the Holy Places 
of Palestine. For an inevitable corollary to the concept of a racially “pure” 
Israeli State is the idea of a ‘Jewish’ monopoly over the Holy Land of 
Palestine, with its sites of biblical associations becoming symbols of 
Zionist racial-religious mythology. It is important to explore these hitherto 
insufficiently studied aspects of the Palestine problem in the light of inter- 
national law. 


1. Illegal Zionist Practices towards Oriental Jews 

In addition to previously mentioned provisions in the 1950 Law of 
Return and the 1952 Nationality Law, enabling Jews of any nationality to 
claim Israeli citizenship on stepping on Israeli-held soil, the 1952 law 
also allowed Israelis to hold two nationalities, their original one as well 
as their new one. The dual nationality concept is accepted by some states 
and is not in itself contrary to international law. However, the position 
of Israeli law is contrary to the principles of international law on two 
counts, and is a serious infringement of some states’ sovereignty and the 
rights of certain communities throughout the world. 

In the first place, while the Israelis thus offered their nationality to 
anyone of Jewish faith no matter what his national origin, they deprived 
Arabs whose ancestors had lived for centuries in Palestine of their nation- 
ality. This was against the principle contained in the Universal Declara- 
tion of Human Rights, that “no one shall be arbitrarily deprived of his 
nationality.” This Israeli legislation was totally opposed to existing norms 
of international law on nationality, in that it conferred nationality on the 
basis of religion. The accepted grounds for a state’s nationality being 
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inherited or acquired are, birth of the person concerned on that state’s soil 
(jus soli), or of parentage of that nationality (jus sanguinis), or naturaliza- 
tion after a specified period of residence.* 

While it is a general principle that every state has the discretion to 
frame its own nationality laws, this is limited, apart from the considera- 
tion of fundamental iiuman rights, by the requirement that it should not 
trespass upon the sovereignty of another state. This is the second count 
on which the Israeli Nationality Law and Law of Return are violations. 
“There is a rule of general international law prohibiting the conferring of 
citizenship upon an alien without his consent. Hence naturalization is 
admissible only in case the alien applies for it. The law of a state pro- 
viding that every alien entering the territory of the state becomes épso 
facto a citizen of this state would be in contradiction to general interna- 
tional law.’’* 

This irregular Israeli practice not only posed a threat to the rights 
of sovereign states regarding their jurisdiction over their own nationals, 
but also damaged the interests of Jewish communities of different nation- 
alities throughout the world. An American Jewish view expressed was 
that: “This law, passed by a state which calls itself the ‘Jewish State,’ 
may be interpreted by some future anti-Semitic Government as an invita- 
tion to deport its Jews to Israel. In any event, such a law strengthens the 
moral position of the anti-Semites in all countries by confirming their 
claim that Jews are aliens everywhere, that they cannot become a real 
part of any country or civilization, except of Israel. Such a law, abysmally 
false as its theory is, may in an age of propaganda cause irreparable harm 
to millions of innocent Jews in this and other countries.”® 

Among the millions of innocent Jews harmed by this law were many 
living in Jewish communities throughout the Arab world. These commun- 
ities had maintained good relations with their Muslim and Christian 
fellow-citizens, and had not been exposed to the pogroms for which 
Western “‘civilization’’ became renowned. Indeed, many were descended 
from Spanish Jews who fled from Ferdinand and Isabella’s persecution 
to the tolerant atmosphere of North Africa, or of East European Jews 
granted shelter by many Arab countries during the pogroms of the last 
century. The calm of these communities was shattered by the activities 


(3) Von Glahn, op. cét., pp. 178-181. 
(4) Kelsen, op. cst., p. 375. 
(5) Jewish Newsletter, 12 May 1952. 
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of Zionism, which claimed that they should desert their allegiance to 
their own countries, either by migration to the Israeli State, or by en- 
gaging in acts of espionage or sabotage on its behalf. 

Let us take the example of Morocco, the status of whose 750,000 
Jewish citizens was regulated by such legal safeguards as the Sultan’s 
decree of 5 February 1864: 


It is our order that all Jews residing in our Empire, regardless of the 
situation in which they were placed by the Almighty, should be treated by 
our governors, administrators and other subjects, in conformance with strictest 
justice; and that before our legal courts, they should be on an equal basis 
with any other person, so that not even the slightest injustice may be done 
them nor any unmerited treatment accorded them ... because such an injustice 
is an injustice in the heavens, and we cannot under any circumstances pre- 
judice their rights. Our dignity is opposed with all its might to such pro- 
ceedings. In our eyes, all men have an equal right to ask for justice.® 

Throughout the past four centuries, distinguished Jews of Morocco 
have served their country and its royal family as ministers, ambassadors, 
court advisers, doctors and financiers and in many other professions. In 
the Second World War, when Morocco was occupied by the pro-Nazi 
Vichy French regime, Sultan (later King) Muhammad V protected Jewish 
Moroccans from Nazi measures and issued a proclamation, stating: “‘Mo- 
roccan Jews are my subjects, and my duty is to protect them against any 
aggression. His action was later praised by M. René Cassin, President 
of the French Alliance Israelite, who said, ‘The life and property of many 
thousands of Jews were saved thanks to the Sultan’s courage and to the 
support he received from the entire Muslim community in Morocco.’’? 

Into this atmosphere, Zionists endeavoured to inject prejudice in order 
to disrupt the life of Moroccan Jews and persuade them to emigrate to 
the Israeli State. Fhe campaign reached its height in 1961. The Zionists 
tried to arouse communal disturbances during a visit by President Nasser 
of the U.A.R., by circulating among Moroccan Jews and wearing Israeli 
emblems. Pamphlets urging Jews to emigrate were distributed in six 
Moroccan cities. But the Zionist campaign failed, due to calmness and 
cooperation between the Moroccan Government and local Jewish leaders. 
Jewish representatives attended King Hassan II’s coronation and mem- 
bers of the Moroccan royal family continued the tradition of attending 
Jewish festivities and visiting Jewish institutions.® 


(6) Rom Landau, op. cit. 
(7) Alfred Lilienthal, The Other Side of the Coin (New York, 1965), p. 44. 
(8) Ibid., pp. 41-42. 


128 


Eighty prominent Jewish Moroccans publicly denounced: “The sub- 
versive activities of Zionist instigators who, speculating on the deep aspira- 
tion of Jewish Moroccans to dignity, well-being and security, push those 
to emigrate, when Muslims and Jews must unite their efforts in order 
to achieve the national liberation and create in their country the condi- 
tions of a happy life, ensuring democracy, well-being and security for 
all. Anxious to defend our country against any calumny, we denounce the 
international campaign Jed against Morocco by imperialist hypocrites who 
try to create here a conflict in order to discredit our country and tear 
away the Jewish population from the national community. Our stand 
here is not an act of compliance dominated by the desire to please any- 
one. It is derived from nationals who, long before independence, recog- 
nized Morocco as their only country and pledged their allegiance to it.’’® 

The defeat of this Israeli intrigue against the Jews of Morocco is all 
the more important in contrast to an earlier similar intrigue in which 
Israeli agents succeeded in uprooting the centuries-old Jewish community 
in Iraq. Pamphlets were circulated by Zionists at synagogues with the 
slogan “Don’t Buy from Muslims,’ with the obvious aim of arousing 
Muslim suspicion. Then explosions were reported at Jewish business pre- 
mises and other places, without causing casualties or much damage, but 
they had an important psychological effect. Rueben David, one of many 
Iraqi Jews who was frightened away from his homeland by this cam- 
paign, subsequently wrote: 


It seems obvious to me that these bombings must have been done by 
the Zionists. I believe that all they wanted to do was frighten the Jews and 
make them believe the Muslims were taking action against them. Although 
the bombings seem to have done little or no physical damage, they had an 
effect on Iraqi Jews generally.1° 


“This pattern of liquidation and destruction by spreading fear, des- 
pair, defeatism and panic is part of the Zionist ideology and of Israel’s 
mass-immigration policy. 71 It was successful in Iraq because the Nuri Said 
Government in power at that time, instead of firmly resisting the Zionists, 
in fact assisted them in their task by passing the 1954 Option Law which 
encouraged the Jews to leave the country. 


(9) Statement of 18 February 1961 by Jewish Moroccan delegation led by former 
minister, Dr. Leon Bencaquen. 


(10) Lilienthal, The Other Side of the Coin, pp. 37-38. 
(11) Jewish Newsletter, 23 February, 1959. 
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Let us now turn to the Lavon Affair, a case which was not only a 
threat to the well-being of Egypt and the Jewish community living there, 
but was also designed to interfere with Egypt’s foreign relations with an- 
other state. It would have succeeded had not the culprits been caught and 
justice been done to them. In 1954, relations were steadily improving 
between Egypt and the United States, a fact which was believed to have 
caused some apprehension to the Israeli leaders at that time. A senior 
Israeli intelligence officer was sent via Paris, with the task of entering 
Egypt illegally to set up a sabotage squad of Jewish Egyptians, who were 
to blow up American establishments in Egypt; this, it was intended, would 
strain relations between the two countries. The officer managed to per- 
suade 13 youths to do this act of disloyalty. At first, all went according to 
plan. A number of explosions occurred in American establishments in 
Cairo, and tension arose between Egypt and the United States. Then the 
saboteurs were caught red-handed. The Israeli officer committed suicide, 
but the 13 Egyptian Jews who were guilty of treason to their country 
were put on trial. Zionist propaganda attempted to portray the trial as 
a manifestation of ‘‘anti-Semitism,” although the world was able to see 
that it was perfectly just. It was subsequently revealed that the sabotage 
orders were carried out on orders bearing a forged signature of Israeli 
Defence Minister Pinhas Lavon. The ensuing scandal implicated Mr. Ben 
Gurion and his associates as organizers of the operations without their 
Defence Minister’s knowledge.’” 

Whenever an Arab citizen of Jewish faith is misguided by Zionist 
agents into committing acts of espionage or sabotage against his own 
country, and is caught and brought to trial for these acts, the country 
concerned is made the victim of a Zionist propaganda campaign and 
accused of persecuting Jews. An example of such a campaign was the 
One mounted against Iraq in January and February 1969, following the 
execution of some Iraqi citizens whom a court had found guilty of 
espionage. A number of others accused had been sentenced to prison 
terms, and some had been acquitted. Among those sentenced to death and 
imprisonment and those acquitted there were Jews, Muslims and Chris- 
tians. In the Western press, this was portrayed as a campaign of persecu- 
tion against Judaism. Why it was not also portrayed as a campaign of 
persecution against Christianity and Islam the propagandists did not say. 


(12) For a full account of the Lavon Affair, see Menuhin, op. cit., pp. 169-173, 
199-206, Avneri, op. cit., pp. 104 ff. 
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Nor were they opposed, apparently, to the death penalty for the crime of 
espionage as such, for they raised no protest against it being carried out 
on Christians and Muslims. It was the sentencing of people of Jewish faith 
for espionage to which these propagandists objected. From which we may 
conclude that what they demanded was that espionage be made a crime 
for which Gentiles only may be punished according to the penal laws of 
Iraq and that Jews be exempt from the penalties of the law for that 
offence. Apart from being an interference in Iraq’s internal affairs in 
demanding that that State rewrite its penal code to give a religious minor- 
ity preferential treatment, this is contrary to the principle of equality 
before the law embodied in the Universal Declaration of Human Rights. 

It should be emphasized that the vast majority of Jews resident in 
Arab countries were born in those countries of parents bearing those coun- 
tries’ nationalities. They are therefore nationals of those countries by the 
criteria of both jus solz and jus sanguinis. An Iraqi Jew’s national alle- 
giance is solely to Iraq, a Moroccan Jew’s to Morocco, in the eyes of inter- 
national law, unless or until he may apply for and be granted another 
nationality by naturalization. No other state has any right to claim that 
allegiance or to try to force him to leave his country. 

“Fortunately, the Arab people continue to distinguish between Judaism 
and Zionism, and Jews and Zionists. Judaism and Jews they accept and 
respect, whereas Zionism and Zionists they reject, and Israel they equate 
with Zionism.’** Thus an Arab Jew who is loyal to his country has a 
status of equality with all other loyal citizens of that country, and. his 
religion is his private affair. Only if he commits treason against his coun- 
try can he expect to receive the treatment that all states accord to those 
of their citizens who commit treason, especially in wartime. 

This work is concerned with international law, not ethics, although 
the two subjects have much common ground. It is not relevant here to 
consider the morality of a state subverting the loyalty of another state’s 
citizens and then raising a protest when they are tried for treason as a 
result. The legal aspects of this, however, are within the scope of this 
work. Every state has the right to try anyone who commits acts of espion- 
age or sabotage against it on its own territory. If the offender is a national 
of that state, he may also be charged with treason. Members of a parti- 
cular religious group are not entitled to immunity from the law if they 


(13) Davis, op. cit., pp. 110-111. 
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commit an offence, nor should the fact of their trial elicit allegations of 
religious discrimination. Thus, the United States exercised its right to 
bring to trial two of its citizens, the Rosenbergs, and they were found 
guilty of espionage and executed. The fact that they were Jewish does 
not justify an accusation of anti-Judaism against the United States. 

The right of a state to try its nationals for treason was established in 
the case of Joyce v. Director of Public Prosecutions. William Joyce (Lord 
Haw Haw) was a British passport holder who was tried for working for 
German Broadcasting in the Second World War. Rejecting his appeal 
against conviction, the House of Lords ruled: 


As long as Joyce held the passport, he was, within the meaning of the 
statute of 1351 A.D., a person who, if he adhered to the King’s enemies in 
the realm or elsewhere, committed an act of treason. Because of the fore- 
going conclusion, a British court possessed jurisdiction to try Joyce. Since 
the appellant had admittedly adhered to the King’s enemies outside the realm, 
he had been rightly convicted of treason.14 


Thus, Israeli interference with the allegiance of any Arab State’s 
citizens being an infringement of sovereignty, that State is legally entitled 
to protect its community from any such subversion of allegiance. 

The situation of those Oriental Jews, from Arab and other Asian 
countries, who succumb to Zionist propaganda and migrate to the Israeli 
State, deserves examination. ‘““The Oriental Jews who after 1948 were 
persuaded to emigrate to Israel soon found themselves the victims of 
bigotry ... the were looked down on as an inferior group by the dominant 
Western and East European Jews. The backward Yemenite Jew who 
found sleeping in a bed a novel experience was quickly labelled with usual 
cliches of prejudice, such as ‘childish,’ ‘shiftless,’ ‘dirty’ and ‘unwilling to 
work.” The Iraqis ... who, after the Poles and Rumanians, constitute the 
largest Israeli ethnic group, complained bitterly from the outset about 
discrimination. In July, 1951, these Iraqi Jews staged a mass demonstra- 
tion in Tel Aviv against ‘race discrimination in the Jewish State, the first 
of its kind’.”’» 

‘A serious race riot broke forth on 9 July 1959 in the Wadi Salib, a 
slum district of the port city of Haifa. The battle between ‘Black Jews’ 
from Arab countries and ‘White Jews’ from Europe lasted four days and 
resulted in the wounding of eleven Israeli policemen, the arrest of 32 


(14) House of Lords, 1946, 62 Times Law Reports, 208. 
(15) Lilienthal, The Other Side of the Coin, pp. 223-224. 
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rioters and considerable property damage. Violent incidents occurred sub: 
sequently in Migdal Haemek and suburbs of Tel Aviv.’'*® 

Oriental Jews have complained of discrimination in housing (being 
forced to live in slums and shanty towns while European immigrants obtain 
the best apartments), employment (being confined to unskilled and semi- 
skilled or “degrading” jobs), government or official posts (over 99 per 
cent of state and Histadrut jobs being in the hands of Westerners), income 
(average 49 per cent of that earned by European Jews) and education (60 
per cent of primary school pupils being Oriental, but only 5 per cent at 
higher levels).?” 

The Indian Bene Israel Jews have been subjected to both racial and 
religious discrimination. At first they were banned from marrying outside 
their own sect. This restriction was eased, but they are still required to 
prove the “‘purity’’ of their ancestry before being granted permission to 
marry other Jews. “In July 1962, 800 delegates of the Bene Israel held a 
conference in Beersheba to express their indignation at the alleged dis- 
crimination against members of the Bene Israel Community in Israel. 
Some speakers referred to the rabbinical directives as ‘an attempt at spi- 
ritual murder’ and compared them with the Nuremberg laws and the 
Indian caste system.’’?® 

The Israeli State’s racial discrimination against Oriental Jews consti- 
tutes violations of basic human rights in the same way as many of the 
policies adopted against Palestinians. The religious discrimination against 
the Bene Israel Jews is, in particular, contrary to Article 16 (1) of the 
Universal Declaration of Human Rights, which says: “Men and women 
of full age, without any limitation due to race, nationality or religion, 
have the right to marry and to found a family.” 


2. Zionism and Other Forms of Racialism 


Zionism, as we have observed, is based on the racialist concept that 
Jews of different origins and nationalities form one racial group. It shares 
this idea with the prejudice known as anti-Semitism, which also believes 
that the Jews are a race apart from the rest of mankind. The term anti- 
Semitism is in fact a misnomer, as in the countries in Europe where this 


(16) Ibid., p. 226. 

(17) Weinstock, op. cit., pp. 337-340. 

(18) Jewish Chronicle (London), July 1962 issues; quoted by Menuhin, op. cit., 
p. 388. 
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evil has been prevalent, the Jewish citizens are of European, not Semitic, 
origin. The term anti-Judaism is more accurate. The fact that Zionists 
and anti-Judaists have common ground in their racial concept has often 
resulted in their cooperation, at least surreptitiously, sometimes even open- 
ly. For, in concrete terms, they also have common ground with regard 
to the implementation of their policies. Jew-haters in Europe wish for 
the removal of Jews from the European scene, while Zionists aim also at 
removing Jews from their native countries, in Europe and elsewhere, to 
resettle them in Palestine and swell Israeli manpower. The essentially 
racialist character of Zionist doctrines has also resulted in Zionist co- 
operation with other movements based on racial exclusiveness. It will be 
recalled that Herzl secured the support of the anti-Judaist Russian Min- 
ister of the Interior, von Plehve, for Zionism.’® Herzl treasured a letter 
from von Plehve, promising the Russian Government’s material and moral 
assistance; he presented it to the Zionist Congress and showed it to the 
Pope with whom he was granted an audience. From its earliest days, 
therefore, the Zionist movement recognized the doctrine of its “common 
interest’ with other racialist philosophies. 

The growth of Zionist strength during and after the First World War 
was followed by the rise of Nazism. These two events were not unrelated. 
Zionism regarded anti-Jewish prejudice as a useful force for propelling 
Jews out of their native lands towards Palestine, and, at the same time, 
the Nazis drew from Zionist theories as evidence of their own allegations 
that Jews were a race apart, incapable of loyalty to the nations whose 
citizenship they held. The book “‘Krzsis und Entschetdung.” by the Zionist 
Jakob Klatzkin (published in Berlin in 1921) on this very theme, formed 
a favourite source of quotations for Nazi propagandists.?° Adolf Eichmann 
himself confirmed that he had worked intimately with some Zionists in 
the Second World War, and had read a great deal of Zionist political 
literature. He claimed that there had existed “a very strong similarity 
between our attitudes in the S.S. and the viewpoint of these immensely 
idealistic Zionist leaders.” 

Eichmann also told of his cooperation with Dr. Rudolph Kastner, 
the leading Zionist representative in Hungary. He said that Kastner 
“agreed to help keep the Jews (in the camps) from resisting deportation— 
and even keep order in the collection camps—if I would close my eyes 


(19) See Chapter I, section 1, above. 
(20) Menuhin, op. cit., pp. 482-483. 
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and let a few hundred or a few thousand young Jews emigrate illegally 
to Palestine. It was a good bargain. For keeping order in the camps, the 
price of 15,000 to 20,000—in the end there may have been more—was not 
too high for me ... Kastner never came to me fearful of the Gestapo 
strong men. We negotiated entirely as equals ... while we talked he would 
smoke one aromatic cigarette after another, taking them from a silver 
case and lighting them with a silver lighter. With his great polish and 
reserve he would have made an ideal Gestapo officer himself ... Dr. 
Kastner’s main concern was to make it possible for a select group of 
Hungarian Jews to emigrate to Israel ... I believe that Kastner would 
have sacrificed a thousand or a hundred thousand to achieve his political 
goal ... He was not interested in old Jews or those who had become 
assimilated into Hungarian society ... As I told Kastner: ‘We, too are 
idealistic, and we, too, had to sacrifice our own blood before we came to 
power’. *’21 

Kastner, in his ‘deal’ with Eichmann, had in fact been working on 
the basis of a precedent established in 1938, in a secret agreement reached 
between two Zionist emissaries, Pino Ginsberg and Moshe Bar-Gilad, and 
the Nazi authorities, for uprooting Jews from Germany and Austria and 
transporting them to Palestine. The Nazis had been very obliging, even 
providing training camps for Zionist youth pioneers.”? Zionists in Germany 
were not opposed to Hitler’s ascent to power, since it fitted in with their 
aim of discouraging assimilation, and they encouraged German Jews to 
“wear the Yellow Star with pride.”’?* By their complicity with Nazism, 
the Zionists achieved two main objectives: they used persecution as a 
force to compel able-bodied Jews to leave Europe and swell their ranks 
in Palestine, and they channelled Gentile sympathy for Jewish victims of 
Nazism in such a way as to win support for their state as “‘a refuge for 
persecuted Jews.” 

In accordance with international law, a number of Nazis were sub- 
sequently tried and sentenced for war crimes and crimes against humanity 
by the Nuremberg Tribunal. By the same token, those Zionists who col- 
laborated with Nazism deserve to be put on trial as accessories by a similar 
international tribunal. 


(21) Life magazine, 28 November and 5 December 1960. 
(22) Jon and David Kimche, The Secret Roads (London, 1954), pp. 15 f. 
(23) Hannah Arendt, Eschmann in Jerusalem (New York, 1963), pp. 53-55. 
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It is not surprising that Zionism has since maintained close links with 
movements that formerly supported Nazism, like the South African Broe- 
derbond, or with regimes and organizations based on a similar racialist 
philosophy. This is a particularly strong factor in Israeli policy towards 
Africa, where Herzl had shown some interest in colonization. A proposal 
for a settler state in Uganda was turned down by the Zionist Congress, 
who decided to insist on colonizing Palestine.2* However, the subsequent 
interest in Zionism in furthering colonialism in Africa has been the subject 
of a valuable study by the Ghanaian writer, Mr. Tom Tettegah. He re- 
ferred to a statement in June 1967 by Guinea’s President Sekou Toure 
that there had been a project, which was never implemented, for the 
creation of a Zionist State in the Guinean province of Fouta-Djalon. “Had 
this happened, Sekou Toure said, the people of Guinea would never have 
been able to break the fetters of colonialism.’’*® 

The Israelis have developed very close links with white supremacist 
regimes in Africa. It has long been common knowledge that the Portu- 
guese forces are equipped with Israeli made Uzi sub-machine guns for 
use against the liberation movements of Angola, Guinea-Bissau and 
Mozambique.?* There are other interesting arms deals: 


The North Atlantic Treaty Organization is scrapping 700 tanks, replacing 
them by modern ones and selling the obsolete machines. Israel is acting as a 
sales agent. She is selling the tanks to the regimes of Ian Smith and Vorster. 

The imperialist interests find common grounds in South Africa’s racism 
and in Israel’s Zionism. This union is badly needed by Washington. It is 
becoming stronger daily, monthly, every year. 

Immediately following the Six-Day War, the South African Minister of 
Labour, Wield, said that the war in the Middle East has given South Africa 
great benefits. He didn’t specify what benefits he meant, but it is evident 
that he knew what he was talking about and it is not accidental that the 
former government of Verwoerd allowed hundreds of South African ‘volun- 
teers’ to go to Israel to take part in the military actions against the Arabs. 
It was the same government which gave its blessing to the transfer of ten 
million pounds sterling to Israel. This money was donated by the secret 
fascist organization the ‘Broederbond,’ while the South African Zionist Feder- 
ation provided the lump sum of one million rand, plus one million rand 
annually for the next five years. 

It is apparent that this union will be further consolidated ... In Decem- 
ber 1967 ... South Africa was visited by a good-will mission headed by the 
Deputy Director and the Chief Engineer of the Israeli Aircraft Industries. 


(24) Weizmann, op. cit., pp. 110-117. 

(25) Tom Tettegah, How Israeli Secret Agents Subvert Africa (Thinkers’ Forum 
booklet, Winneba, 1968), p. 1. 

(26) See The Observer, 28 May 1961. Weinstock, op. cit., p. 445, maintains Uzis 
were also supplied to the right-wing forces of Tshombe in Katanga. 
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The delegation also included members of the board of the EI-Al company, 
leaders of industrial enterprises and the prominent Israeli businessmen. 

Among other questions the Israeli El-Al company and the Johannesburg 
Atlas company discussed the details of shipping to Angola the Israeli weapons 
and American napalm.?? 


Tettegah also accused the Israelis of having reached a secret agree- 
ment with the United States to cooperate with the Air Force of the Smith 
regime in Rhodesia, in exchange for the supply of Phantom aircraft by 
the United States to the Israeli Air Force. His view is that “it is the 
Americans who want to see Israel entrenched in Africa. The white racists 
in the South of our continent and the bastion of Zionism blocking Africa 
in the North East form a deadly imperialist vice.”’?® 

The Israelis have developed contacts, on diplomatic and other levels, 
in a number of African States. Their motive in this, according to evidence 
Tettegah has gathered, is political and economic infiltration. He accused 
the Israeli Intelligence, Shin Beth, of organizing coups d’etat to under- 
mine the stability of Africa. “After the establishment of diplomatic rela- 
tions with Israel, Israeli embassies swarmed with Shin Beth agents 
who used all kinds of covers for their activities, including the offices of 
technical advisers. By the end of 1963 there were 266 such agents in 
Ghana, 140 in Ethiopia, 82 in Tanganyika, 72 in Liberia, 68 in Nigeria, 
55 in the Ivory Coast, 48 in Mali, 45 in the Central African Republic, 
37 in Togo, 36 in the Congo (Kinshasa), 35 in the Cameroons, 21 in 
Niger and 18 in Uganda and Kenya each.”?° 

United States and Israeli cooperation to destroy the stability of Africa 
by coups d’etat shows “a very interesting division of labour indeed: the 
U.S. provides the finances, the Israeli intelligence service prepares the 
coup, and the U.S. Central Intelligence Agency supervises over the whole 
operation.’’*° 

Tettegah accused the Israelis of charging exorbitant prices for their 
so-called aid projects, and stated that ‘‘the common trend of all the Israeli 
efforts in trading with the African countries is to subjugate our economy 
to Israel’s economy ... Israel prefers to cater to the needs of South African 
racists ... The latter supply the Zionists with diamonds which they cut 
and sell. The diamond-cutting industry of Israel works specially to process 


(27) Tettegah, op. cit., pp. 6-7. 
(28) Ibid., p. 8. 
(29) Ibid., p. 20. 
(30) Ibid., p. 9. 
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South African diamonds. The Israelis are not even afraid that the racists 
would suddenly stop supplying the precious stones. It is quite evident that 
the racists and the Zionists cannot live without each other.’’*? 

In the conduct of their so-called medical aid missions, the Israelis, 
in Tettegah’s view, are guilty of a serious violation of international law. 


Under the pretext of fighting epidemics, the Israelis tested new vaccines 
on the Africans ... The Africans are probably the most tolerant patients in 
the world. The Israelis usually tested wide spectrum vaccines on the Africans 
starting from the very potent ones and down to the weak vaccines. We paid 
with our lives for the Israeli experiments. 

The African territory South of the Sahara was turned into a medical 
proving ground. That was what happened in the Congo during an epidemic 
of cerebro-spinal meningitis which later affected Niger. That was what hap- 
pened when the Israelis heJped us to contro] trachoma in Liberia, Ruanda 
and Malawi. But who can say how many Africans became blind because new 
drugs were used on them. 

Experiments on human beings range under the category of major crimes. 
During the Second World War the Jews were themselves victims of Nazi 
experiments ... Today teams of Israeli epidemologists experiment on the 
Africans. The Israelis, who always say that the colour of human skin is indif- 
ferent to them, consider the Negroes as a herd of blackskinned animals.32 


Just as the Israelis’ internal policies of racial discrimination against 
Palestinian Arabs and Oriental Jews are contrary to international law, 
so also are their external policies of cooperation with other racialist 
regimes, South Africa in particular. Racial discrimination is regarded by 
the world community as a violation of human rights embodied in the 
U.N. Charter, the Universal Declaration of Human Rights, and many other 
instruments of international law and United Nations recommendations. 
On 26 October 1966, the U.N. General Assembly proclaimed 21 March, 
the anniversary of the Sharpeville massacre, as an annual International 
Day for the Elimination of Racial Discrimination. Probably the most 
effective commemoration of this day so far has been the Palestinian Com- 
mandos’ victory at Karama, on 21 March 1968. 

Israel’s secret air force cooperation with the Smith regime in Rhode- 
sia is contrary to both the letter and the spirit of the U.N. decision to 
impose mandatory sanctions on that regime. Israeli cooperation with 
South Africa is also contrary to numerous United Nations resolutions. 
Thus the General Assembly has deplored “the attitude of the main trading 


(31) Ibid., pp. 14-15. 

(32) Ibid., p. 21. For general details of Israeli penetration in Africa, see also 
Adwa’ ’Ja Siyasat Israil fi Ifriqiya (article in Al Thawra Al Falastiniyya, a Fateh 
monthly magazine, July 1969). 
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partners of South Africa ... which ... have encouraged the latter to 
persist in its racial policies.’ In the same resolution, the Assembly stated 
that it: 


Draws the attention of the main trading partners of South Africa to the 
fact that their increasing collaboration with the Government of South Africa 
despite repeated appeals by the General Assembly has aggravated the danger 
of a violent conflict, and requests them to take urgent steps towards disen- 
gagement from South Africa and to facilitate effective action, under the 
auspices of the United Nations, to secure the elimination of apartheid: 

Appeals to all States to comply fully with the decisions duly taken by 
the Security Council which solemnly call on them to cease forthwith the sale 
and delivery to South Africa of arms, ammunition of all types, military 
vehicles and equipment and materials intended for their manufacture and 
maintenance; to discourage immediately the establishment of closer economic 
and financial relations with South Africa, particularly in investment and 
trade.38 


In two more strongly worded resolutions, the Assembly ‘‘condemns 
the actions of those States, particularly the main trading partners of South 
Africa, and the activities of those foreign financial and other interests, 
all of which through their political, economic and military collaboration 
with the Government of South Africa and contrary to the relevant Gen- 
eral Assembly and Security Council resolutions, are encouraging that Gov- 
ernment to persist in its racial policies.’’** 

The Commission on Human Rights, in a resolution on 16 February 
1968, declared that it “expresses dissatisfaction at the fact that several 
Governments, in violation of United Nations resolutions, are continuing to 
maintain diplomatic, commercial, military, cultural and other relations 
with the Republic of South Africa and the illegal regime in Southern 
Rhodesia,” and ‘‘calls upon all those Governments which have diplomatic, 
commercial, military, cultural and other relations with South Africa to 
desist from such relations in accordance with the resolutions of the Gen- 
eral Assembly and of the Security Council.” 

Subsequent resolutions concerning racial discrimination in Southern 
Africa in general were also passed. Thus the General Assembly: 


Condemns the actions of all those Governments which, in violation of 
United Nations resolutions, are continuing to maintain diplomatic, commer- 
cial, military, cultural and other relations with South Africa and the illegal 
regime in Southern Rhodesia; 

Calls upon those Governments to break off such relations.35 


(33) Res. 2202 (XXI). 


(34) Resolutions 2307 (XXII) and 2396 (XXIII). 
(35) Res. 2439 (XXIII). 
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And likewise: 


Calls upon all States to sever relations with South Africa, Portugal and 
the illegal minority regime in Southern Rhodesia, and to refrain scrupulously 
from giving any military or economic assistance to these regimes.3& 


Israeli collusion with other racialist forces, notably those which are 
against the African people, in defiance of repeated U.N. resolutions, shows 
clearly to everyone who upholds international law and the concept of 
human rights, that the struggle against Zionism is an inseparable part of 
humanity’s struggle against all racialism. 


3. The Status of the Holy Places 

Zionist propaganda frequently reminds the world that the Jewish 
religion has Holy Places in Palestine. Whenever possible, it omits to men- 
tion that Palestine is at least equally the Holy Land of the two other 
great monotheistic religions of the world: Christianity and Islam, both of 
which also have places sacred to them in that country. The reason for 
this omission is obvious, for if the public in the Western World became 
aware that Palestine is the Holy Land of three faiths, they would be less 
willing to accept Zionist claims of an “exclusive Jewish right’ in Palestine. 

The Bible in itself refutes this aspect of Zionist propaganda. Everyone 
who has read the Bible knows that Jesus was born in Bethlehem, lived in 
Nazareth and preached in Jerusalem and on the shores of Lake Tiberias; 
it stands to reason, therefore, that these are Christianity’s Holy Places. 
For Muslims also, who venerate Jesus’ memory and teachings, and indeed 
those of all God’s Prophets, Palestine, with all its association with these 
Prophets, is sacred. In addition, the third holiest shrine of Islam is Al 
Aqsa Mosque, venerated as the site of the Prophet Muhammad’s night 
journey before his ascent to Heaven. It 1s therefore impossible to say that 
Palestine is a monopoly of any one of these religions, as adherents of all 
three have rights in their respective Holy Places. 

The religious rights of Jews, Christians and Muslims, in accordance 
with Quranic teaching,®’ were established and maintained in a spirit of 
toleration and religious liberty under Muslim guardianship of the Holy 
Places. Apart from the interregnum when Palestine was seized by the 
Crusaders, adherents of all three faiths lived without discrimination, free 


(36) Res. 2446 (XXIII). 
(37) See Chapter IV, note 2, above. 
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to practise their beliefs and to administer and maintain their respective 
shrines. This tradition was only undermined when the Zionists seized most 
of Palestine in 1948. 

Palestine’s sacredness to three religions makes it unique. The status 
of the Holy Places from the point of view of international law can be 
determined mainly from precedent and from certain specific documents 
relating to Palestine such as the 1949 Armistice Agreements. There are 
also principles of a more general nature, regarding freedom of conscience, 
which are applicable in Palestine as anywhere else. 

The precedent regarding the status of the Holy Places has already 
been mentioned: namely that believers in Judaism, Christianity and Islam 
had their rights guaranteed in their respective Holy Places without dis- 
crimination during the time of Muslim guardianship. However, Zionist 
propaganda has alleged that Jordan denied Jews access to the Wailing 
Wall in Jerusalem between 1948 and 1967. Let us examine the legal 
status of this Holy Place. 

“The Wall forms part of the ancient Temple; being the last remaining 
vestige of that sacred place, it is regarded with the greatest reverence by 
religious Jews, whose custom of praying there extended back to at least 
the Middle Ages.’’** Jews can thus legitimately consider it to be a Holy 
Place of significance to their religion, and their right to pray there has 
been established by precedent. “Throughout the centuries of Moslem rule 
the Arabs have respected the custom of Jewish worship at the Wall, not 
only on the ninth of Ab, but on every day of the year, and have allowed 
the Jews to stand and pray in front of it’’** As long as this remained a 
religious practice, no problem arose. However, with the rise of Zionism 
as a racial doctrine in the garb of religion the concept of religious tolera- 
tion was severely damaged. The Zionists stirred up communal conflict 
during the festival of the ninth of Ab in 1929. “‘For some days beforehand 
Jewish youths had been aggressively beating up Arab villagers on their 
way to the city with fruit and vegetables. On the eve of the Feast itself, 
this aggressive spirit showed itself in the form of a demonstration, thorough- 
ly well organized beforehand, when thousands of young Jews and Jewesses 
from Tel Aviv and elsewhere marched in military formation carrying 
their flag draped with black ribbons through the streets of Jerusalem. 


(38) Shaw Commission Report, Cmnd. 3530 (1930), p. 27. 
(39) Frances E. Newton, Fifty Years in Palestine (Wrotham, England, 1948), 
p. 246. 
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Arriving at the Wailing Wall the flag was unfurled and the Jewish National 
Anthem, the Hatikvah, was sung with great enthusiasm. Cries were raised 
of ‘The Wall is ours!’ ...’’*° The inhabitants of Palestine were naturally 
provoked by this transformation of a religious occasion into a political 
rally for a racialist movement; by this method the Zionists succeeded in 
arousing the disturbances which led to the investigation by the British 
Government’s Shaw Commission. 

Regarding the legal title of ownership of the Wailing Wall (as distinct 
from the right to pray at it) the Commission noted: “The Wall is part of 
the Haram es Sharif which was an Islamic place of great sanctity, being 
reckoned next to the sacred cities of Mecca and Medina as an object of 
veneration to the Moslems. Legally, the Wall is the absolute property of 
the Moslem community, and the strip of pavement facing it, on which 
the Jews stand when making their devotions at the Wall is Wakf property 
(that is endowed property) ... That part of the Wall in front of which 
Jews are accustomed to stand when lamenting and praying, has a special 
significance for the Moslems in that, partly within the thickness of the 
wall there is a chamber, within which, so tradition runs, Mohammed’s 
horse, whose name was Burak, was stabled when the Prophet made his 
celestial journey from the Rock. It is for this reason that the Wall is known 
to Moslems as ‘the Burak’.’’*? 

Thus the Wall is a Muslim Holy Place as well as a Jewish one, and 
while the Muslim right to it is absolute since it is Muslim property, the 
Jewish right to pray there is one that has been granted by the Muslim 
community as owners of the property, out of a spirit of religious tolerance. 

Bearing these factors in mind, we may now examine this question in 
the light of the 1949 Jordan-Israel Armistice Agreement, which was in- 
tended to cover the special situation resulting from the 1948 war. Article 
8 provided that: 


A Special Committee, composed of two representatives of each Party 
designated by the respective Governments, shall be established for the pur- 
pose of formulating agreed plans and arrangements designed to enlarge the 
scope of this Agreement and to effect improvements in its application. 

The Special Committee shall be organized immediately following the 
coming into effect of this Agreement and shall direct its attention to the 
formulation of agreed plans and arrangements for such matters as either 
Party may submit to it. 


(40) Ibid., p. 237. 
(41) Shaw Report, p. 27. 
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The Armistice specified that a number of matters, on which agree- 
ment in principle already existed, must be included in the scope of the 
Committee’s activity. Among these were free access to the Holy Places 
and other rights of freedom of movement. However, the fact that the 
text of the Agreement referred to “plans and arrangements for such 
matters as either Party may submit’ to the Committee, made it plain that 
both the Jordanian and Israeli sides had the right to raise other questions 
not specifically mentioned in the Article and to submit proposals which 
could improve the arrangements of the Armistice. 

Shortly after the Armistice was signed, the Committee began its 
deliberations under the Chairmanship of General William Riley, then Chief 
of Staff of the U.N. Truce Supervision Organization. Possibly, had this 
Committee been allowed to function properly and the original terms of 
the Agreement been strictly observed, some temporary arrangement might 
have been worked out to ensure the right of the three great religions in 
their respective Holy Places. But it is idle to speculate, for the Committee 
meetings were soon entangled because the Israelis’ interpretation of how 
Article 8 should be applied departed from the Armistice Agreement’s 
original wording. The interpretation they placed on Article 8 was, to say 
the least of it, one-sided. For they maintained that the Article gave Jews 
freedom of access to the Wailing Wall and the Jewish Cemetery on the 
Mount of Olives, which were on the Jordanian side of the Armistice De- 
marcation Line, while at the same time they denied freedom of access of 
Arab Christians to Nazareth and Muslims to Nabi Rubin in Jaffa, both 
of which were on the Israeli-occupied side of the Line. It must be stressed 
that the Armistice Agreement did not restrict free access to the Holy 
Places to Jews, nor did it specify that only Jewish Holy Places were in- 
volved. It is clear from reading the text that this provision of the Armistice 
Agreement was concerned with Holy Places in general, and freedom of 
access for people in general who held them sacred. 

In addition, the Israelis reinterpreted the entire function of the Spe- 
cial Committee in a way that radically conflicted with the definition in 
Article 8 of the Armistice Agreement. For they maintained that the Com- 
mittee was only appointed with the task of deciding procedurally how 
to implement the points specified in Article 8, with no right for the 
Jordanian side to raise new issues. As already noted, Article 8 gives either 
Party the right to submit plans and arrangements to the Committee. 
Indeed, it refers to plans and arrangements “‘designed to enlarge the scope 
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of this Agreement.” It is impossible to enlarge the scope of the Agreement 
if the Parties are denied any right to raise new points. 

The response of the Jordanian Delegation on the Special Committee 
was to call for strict application of the original text of the Armistice Agree- 
ment and full and proper implementation of its terms. They pointed out 
that this Agreement was not designed for the Israelis’ benefit alone, and 
recalled that Article 8 was designed to enable the Parties to make pro- 
posals for plans and arrangements to improve the Armistice. The Jor- 
danian Delegation also upheld the broad nature of freedom of access to 
Holy Places obviously intended in the Armistice Agreement. Accordingly, 
they said this freedom of access must be maintained for Muslims, Chris- 
tians and Jews so followers of all three religions could be free to visit 
their Holy Places as before. The Jordanian Delegation’s legal adviser, 
Mr. Sami Hadawi, subsequently wrote: 


The Jordan Delegation maintained that free access to the Holy Places 
meant for Moslems, Christians and Jews over the whole territory of Pales- 
tine; not made available to Jews in both Arab and Israeli-held territories and 
out-of-bounds to Moslems and Christians in the Israeli-held area. If Jews are 
to be accorded rights and privileges in the Arab area, then it is only rea- 
sonable to demand that Moslems and Christians should be accorded the same 
treatment in a land which is theirs by right of birth and occupation until 
expelled.42 


The Jordanian Delegation also proposed that Muslim and Christian 
inhabitants of the Israeli-occupied sector of Jerusalem be allowed to return 
to their homes. Its position, in brief, was a rejection of the policy of reli- 
gious discrimination for which the Israeli Delegation called. The Jordanian 
Delegation’s submitted plans and arrangements for carrying out Article 8 
were on a basis of equality and reciprocity: namely free access for Jews 
to places on the Jordanian side of the Demarcation Line that were sacred 
to Judaism, and similarly for Muslims and Christians to any of their Holy 
Places in Israeli-held territory. These proposals were rejected by the Israeli 
Delegation, and consequently proper application of Article 8 of the Armis- 
tice Agreement became impossible and the situation degenerated into a 
stalemate. 

It is in any case anomalous for the Israelis to make accusations re- 
garding religious rights after their actions regarding Holy Places and 
religious property during and since the June 1967 war. During the war, 


(42) Bitter Harvest, p. 139. See also pp. 136-140 for fuller details of Special Com- 
mittee’s proceedings. 
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they attacked and severely damaged St. Anne’s Church in Jerusalem and 
dropped a bomb on the Church of the Nativity in Bethlehem. About a 
week after occupying the Old City of Jerusalem, “The Israelis bulldozed 
135 houses belonging to the Moslem Wagaf ... the total number of persons 
affected by this campaign were 650. Two small mosques were amongst the 
demolished buildings.’’** 

Many objective writers have noticed the attitude of disrespect Israelis 
showed to the Holy Places after seizing them. Acts of sexual indecency 
by Israelis in Holy Places have not been uncommon. As one writer com- 
mented, “This conduct, normal for them, would previously have led to a 
prosecution for indecent behaviour ... nothing could have been more dif- 
ferent from the behaviour of Muslim and Christian Arabs in these holy 
places, for the Arabs are still a devout people.’ ’*4 

Acts of desecration committed against the Holy Places under Israeli 
occupation included: 

Theft of the diamond-studded crown on the statue of the Virgin 
Mary in the Church of the Holy Sepulchre, soon after the June 1967 war. 


In August 1967, the Israeli Army confiscated the keys to one of the 
gates of the Aqsa Mosque. They opened this door to Jewish visitors, or to 
be more accurate Jewish vandalism and desecration. The Israelis made a 
point, when visiting the Aqsa, not to miss the Moslem prayer and disturb 
those who prayed.45 


The burning of Al Aqsa Mosque on 21 August 1969. 

The Israelis, in all their actions, from individual or collective acts of 
desecration to major violations of international law, have demonstrated 
their lack of fitness to be responsible for the Holy Places. It is clear 
from past experience that neither basic and time-honoured religious rights 
nor the sanctity of Holy Places will be respected under the rule of a 
system based on a mixture of racial discrimination and religious ob- 
scurantism. 


(43) Rauhi Al Khatib, Evidence before U.N. Security Council, 3 May 1968, (U.N. 
Doc. S/PV. 1421), published as Jerusalem, Israeli Annexation (Jordanian Ministry of 
Information pamphlet, 1968), p. 7. Mr. Al Khatib is Mayor of Jerusalem. 

(44) Godfrey Jansen, “Jerusalem: a tale of two cities made one by force,” article 
in Sunday Statesman (India), 23 July 1967. 

(45) Al Khatib, op. cit., p. 11. 
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CHAPTER VI: THE JUNE WAR AND ITS AFTERMATH 


Any study of the June 1967 war written less than three years after 
the event is bound to be incomplete. This is because, as yet, only a small 
proportion of the facts about that war have become publicly known. 
Even in the case of the 1956 tripartite attack on Egypt, the full picture 
did not emerge clearly until over ten years later, and in that case, the 
collusion between imperiai powers and Israel was relatively blatant. The 
June war, in which the role played by imperial powers was far more 
skilfully concealed, will probably not be clearly understood until a much 
longer time has elapsed. At this stage, all that a writer can do is to pose 
certain questions, such as: what did the major powers hope to gain from 
the June war? Why did they try to lull the Arabs into a false sense of 
security by giving them encouragement to believe in a diplomatic solu- 
tion? Why did both the Soviet Union and the United States insist so 
emphatically to President Nasser that the U.A.R. must not initiate hos- 
tilities? Were both these powers aware when they issued that warning 
that the Israelis were about to attack? What was the status of United 
States citizens serving in the Israeli armed forces? Why did U Thant 
insist on withdrawal, not regroupment, of the U.N.E.F.? Were aircraft 
and other military material flown in to the Israelis on the eve of the 
June war from British bases in Cyprus and the American Wheelus base 
in Libya? What was the role of the C.I.A. ship Liberty, and why was it 
attacked by Israeli aircraft? Why did the major powers do nothing to 
enforce the U.N. cease-fire call, allowing the Israelis to complete the 
seizure of all the territory they had planned to seize? What was decided 
by Mr. Kosygin and Mr. Johnson at Glassboro shortly after the war? 

These questions offer a challenge to researchers over the coming 
years, and no study of the June war can be complete until sufficient data 
come to light to answer them. This chapter, therefore, is about the action 
of launching the June war as it was carried out by the Israelis. It con- 
siders the Israeli act of war, the methods of conducting the war and the 
occupation of territories seized in the war, from the legal viewpoint. This 
does not mean that the Israelis launched the war without accomplices, 
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but only that this writer considers that investigations regarding complicity 
are not yet conclusive and that further evidence needs to come to light, 
before a prima facie case against the governments of the United States, 
Britain and possibly some other powers can be said to exist. 

So far, there are certain indications that such evidence has been con- 
cealed hitherto. In the words of one writer who, by his own account, 
was formerly employed by the Central Intelligence Agency, the official 
United States attitude is that “‘When we choose to violate any of our 
policies, from being truthful in our diplomacy to refraining from ‘inter- 
fering in the internal affairs of a sovereign nation,’ we find means outside 
the normal machinery of government. Our Government has such means. 
It is able to define a problem, to release forces which, largely on their 
own power, can effect a solution, and to disclaim any responsibility for 
what follows.’’? 

Some facts have emerged which would suggest active military collu- 
sion. “Yugoslav observers in Libya noted unusual air activity at the 
Wheelus base on the 4th and Sth of June,” and “On 5 June and succeed- 
ing days the number of daily flights by Royal Air Force planes from the 
base at Akrotiri increased from 25 to over 200. Since this unusual activity 
was perfectly visible and audible to the citizens of the nearby town of 
Limassol, the Cyprus authorities called in the British High Commissioner 
and asked for an explanation. The High Commissioner first said that the 
additional activity was due to training flights, and when this explanation 
was met with scepticism he said that these were planes passing through 
to Hong Kong. However, no new R.A.F. unit arrived in Hong Kong in 
June 1967. In the first half of that week a group of 25 to 30 pilots with 
U.S. passports arrived at Nicosia airport and were flown to Israel in an 
El Al plane.”’? 

This writer, in his capacity as a member of the Bertrand Russell 
Peace Foundation War Crimes Investigating Team, visited Syria in August- 
September 1967 and was shown the identification tag of a U.S. Air Force 
pilot, Thomas P. Nihan, who had been shot down piloting an Israeli- 
marked aircraft over Syria during the June war.® 

(1) Miles Copeland, The Game of Nations (London, 1969), p. 13. 

(2) G.H. Jansen, Whose Suez? (Institute for Palestine Studies, Beirut, 1968), 
ied 6) edits to the International Herald Tribune, 18-19 October 1969, an Ameri- 
can official in Tel Aviv stated that “under a new interpretation of dual citizenship an 


American could acquire Israeli citizenship and serve in the Israeli armed forces without 
losing his U.S. citizenship.” 
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Although the case for accusing certain powers of active collusion with 
the Israelis is not yet supported by sufficient evidence, there is clear proof 
of their passive collusion in allowing the Israelis to carry out their attack 
and doing nothing to deter aggression. When Israeli aircraft struck against 
the U.A.R. on the morning of 5 June, “The U.SS. Liberty, the radar station 
on Cyprus, the Six Fleet and the Russian squadron, one after the other, 
would have had the Israeli force in range for their entire flight over the 
Mediterranean, for this hour and a half, if their radar had a reach of only 
200 miles.’’* The Soviet, American and British Governments, with this 
knowledge, took no action to avert hostilities. ““Was there any reason why 
these governments should intervene at all? Aside from the fact that all 
these three powers were supposedly pledged to the ‘territorial integrity’ 
of the countries of the area and that all three are member states of the 
United Nations and signatories of the United Nations Charter, the Ameri- 
cans, British and Russians were obliged to intervene. President Nasser in 
his 9 June speech described how on 26 May, President Johnson asked 
Egypt not to be the first to open fire, and a few hours later, in the early 
hours of 27 May, the Soviet Ambassador, by some strange coincidence, 
asked him to do the very same thing. The Egyptian President agreed, and 
thus deprived himself of the overwhelming advantage of strategic surprise 
which Israel promptly seized. Therefore, when they knew that Israel was 
striking first, President Johnson and Prime Minister Kosygin were under 
every sort of political, military and moral obligation to do everything 
possible to frustrate the Israeli aggression. They did nothing.’° 

Whatever may be the final picture of the part played by other 
powers,, when fuller evidence has been revealed, the Israeli actions during 
and after the war are by now reasonably well documented and can be 
assessed from the standpoint of international law. It is necessary first of 
all to consider the initial act of the launching of the war, and then the 
actions involved in the conduct of the war and the occupation of territories 
seized as a result of it. This writer has had considerable personal contact 
with much of the evidence and many of the witnesses available, both 
through participating in the investigations of the Russel Foundation Team, 
and through over two years’ residence in Jordan following the war. 


(4) Jansen, Whose Suez?, pp. 16-17. 
(5) Ibid., p. 19. 
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1. Legal Aspects of Events Leading up to the War. 

Determining the cause of a war can be a difficult task, because the 
aggressive party to it does not generally want to go back to the first 
origins in which he committed the act that put him in the wrong. Instead, 
he prefers to take as a starting-point a subsequent incident which he can 
claim was caused by an act of his victim, on whom he thereby places 
the burden of guilt for initiating the sequences of events leading to war. 

Thus, Israeli spokesmen repeatedly claim that the incident that made 
the June 1967 war inevitable was the United Arab Republic’s action in 
closing the Straits of Tiran to Israeli shipping. In more general terms, 
they allege that the climate of war was created by operations carried out 
by Palestinian resistance fighters in Israeli-occupied territory, for which 
the Israelis claim a right of retaliation against neighbouring Arab coun- 
tries. 

Israeli claims regarding these incidents have no more validity than 
would an allegation that World War II was started through the Allies 
declaring war on Germany. If we are really to understand the cause 
of the June war, we must trace the chain of events leading up to it from 
the first cause which set the chain in motion. As demonstrated earlier, 
the Israelis were not legally justified in using the closure of the Straits of 
Tiran as a casuvs belli For that action was a perfectly legitimate exercise 
by the United Arab Republic of its sovereignty over its own territorial 
waters, against a state with whom it had had relations of belligerency 
since 1948. Nor could the Israelis claim that acts of resistance by the 
Palestinians whom they had dispossessed constituted a provocation for 
invading neighbouring States; particularly since the right of such resistance 
to the armed occupation of one’s territory is recognized in Article 13 of 
the First Geneva Convention of 1949. 

The initial cause of all the military and political upheavals centred 
on Palestine in recent years can be traced back to 1897, when the First 
Zionist Congress resolved to set up a racially-exclusive Zionist State on 
Arab soil. The sequence of events led through the Israelis’ massacre of 
Deir Yassin village and seizure of Arab territory and expulsion of popula- 
tion in 1948, the invasion of Egypt in 1956 and the series of Israeli attacks 
and massacres across the Armistice Demarcation Lines by Israel irregular 
forces such as the attack on Sammua village on 13 November 1966. 


(6) See Chapter III, section 3 above. 
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In January 1967, fighting flared up in the Demilitarized Zones along 
the Syrian-Israeli Armistice Demarcation Line. The root cause of this fight- 
ing, namely persistent Israeli attempts to exercise sovereignty and install 
para-military forces in the Zones, contrary to the Armistice Agreement 
and Dr. Bunche’s authoritative interpretation, has already been examined.’ 
These clashes escalated into a sizeable Israeli air attack on Syria in April 
1967. This was despite earlier efforts by Syria, on 25 January, to secure 
a reduction of tension, working through the Syrian-Israeli Mixed Armis- 
tice Commission at U Thant’s suggestion. These efforts broke down due 
to the Israeli refusal to discuss the status of the Demilitarized Zones at 
the Mixed Armistice Commission talks.® Israel’s air attack came at a time 
when Israeli leaders were adopting an increasingly threatening tone against 
Syria. Thus, in an interview earlier in the year, Mr. Shimon Peres told the 
French-language Zionist paper La Terre Retrouvée: ‘Perhaps the time 
has now come to teach the Syrians a good lesson.”” On 15 April, following 
the air attack, General Rabin told the same newspaper: “‘On this occasion 
the Israeli Air Force was brought into action as a result of frontier inci- 
dents. It might in future intervene in other circumstances, and it is in the 
Syrians’ own interest to take heed of this warning.’’® 

On 10 May, General Rabin expressed a wish to see the Syrian Gov- 
ermment overthrown.” This should be seen in the light of a prediction 
some six months earlier by an Israeli newspaper, which proclaimed: 
“Danger of war! The Americans demand that Syria be attacked ... The 
Israeli Government intends to become a servile satellite of a foreign 
power. This foreign power demands of the Government actions that com- 
pletely contradict the country’s national interests ... The attempted coup 
in Syria has failed. This was the final attempt of the General Intelligence 
Agency of the United States to ‘save’ the Syrian State from what the 
C.LA. qualifies as the first step towards Syria’s turning into a people’s 
republic ... Should the counter-revolution have won in Syria there would 
have been no need to use Israel. But after the abortive coup the US. has 
decided to stake on an intervention from outside. Israel was the only 
choice.”’22 


(7) See Chapter II, section 2 above. 

(8) Maxime Rodinson, Israel and the Arabs (English ed. Harmondsworth, Eng- 
land, 1968), pp. 183-184. 

(9) Quoted by Rodinson, op. cét., pp. 183, 185. 

(10) Randolph and Winston Churchill, The Six-Day War (London, 1967), p. 29. 

(11) Ha’olam Hazeh, 26 November 1966. 
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On 14 May, Syria’s Ambassador George Tomeh informed the United 
Nations that the Israelis were threatening war against Syria and warned 
of a very dangerous situation in the Middle East.” 

As Israeli threats mounted, the Syrian Government felt it necessary 
to take any steps possible to defend their country. Syria had signed a 
joint defence agreement with the U.A.R. on 4 November 1966; she in- 
voked this agreement and U.A.R. forces were ordered to be in a state of 
preparedness and to take up positions in Sinai on 14 May, as the Israeli 
campaign of threats reached its climax. 

In order to be completely in a position to fulfil its obligations under 
the joint defence pact in the apparently likely event of an Israeli attack 
on Syria, the U.A.R. “issued an order that the commander of the U.N. 
Emergency Forces along the armistice lines be requested to withdraw 
and group his forces in the Gaza Strip, leave the Egyptian border, and 
keep away from it to ensure their safety in case of military operations.”’* 
The force had been stationed along the Armistice Line and Sinai-Palestine 
border and at Sharm Al Shaikh overlooking the Tiran Straits, since the 
1956 tripartite invasion. Those clearly following the situation were aware 
that the U.A.R. demand was “‘not for the expulsion of the force but merely 
that it should stand aside.”’*4 U.N. Secretary General U Thant, however, 
faced the U.A.R. with a choice of “‘all or nothing’: either a total with- 
drawal of the force, or its preservation in all the positions where it was 
stationed. This placed the U.A.R. in the embarrassing position of having 
to choose between failing to fulfil its treaty obligations, or appearing 
“intransigent’” by demanding total withdrawal. Commitment to treaty obli- 
gations prevailed. The Israelis protested at the withdrawal, but rejected 
U Thant’s suggestion of stationing the force on the Israeli-held side of 
the Sinai border. After the total evacuation, the U.A.R. resumed the 
effective exercise of sovereignty over its territorial waters in the Straits 
of Tiran. 

On 23 May, President Nasser personally expressed willingness for U 
Thant to use his good offices.1> Meanwhile, there was intense diplomacy 
elsewhere. President de Gaulle called for a big four conference and said 
France would not support the side which opened hostilities, as he later 


(12) Al Baath (Damascus), 15 May 1967. 

(13) Al Abram (Cairo), 17 May 1967. 

(14) The Times, quoted in War File, edited by Tom Hewat (London, 1967), p. 11. 
(15) Rodinson, op. cit., p. 193. 
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recalled.1® Appeals not to initiate hostilities also came from the United 
States and the Soviet Union.1? The Arab States acted in accordance with 
these appeals. U Thant reported to the Security Council that he had re- 
ceived assurances from President Nasser that the U.A.R. would not initiate 
the use of force or go beyond a defensive position.*® 

On 30 May, King Hussein flew to Cairo and signed a joint U.A.R.- 
Jordan defence pact, to which Iraq subsequently acceded. It must be 
stressed that this pact, like all other actions taken by the Arab States 
during this crisis build-up, was a purely defensive response to Israeli 
threats. In addition, throughout this period, the Arab States endeavoured 
to preserve the Armistice by diplomatic means. President Nasser stated 
his willingness for the functions of the Egypt-Israel Mixed Armistice 
Commission to be resumed.?® The Commission had ceased to function on 
the unilateral Israeli renunciation of the Armistice with Egypt in 1956. 
‘Moreover, the records show that the United Arab Republic had empha- 
sized, during the early stages of this crisis, that it was prepared to co- 
operate in any steps that might produce a formula for the solution of the 
problem of navigation, bearing in mind that the United Arab Republic 
was acting in accordance with International Law in the application of 
its sovereign right in the Strait of Tiran and that the correct interpretation 
of the issue in this case could have been given by the International Court 
of Justice had Israel paid the slightest attention to seeking a peaceful 
course.”2° From 29 May to 3 June, Mr. Charles Yost of the US. State 
Department visited Cairo and it was agreed that U.A.R. Vice President 
Zakaria Muhyiuddin should visit Washington to discuss means of avoid- 
ing conflict. The fact that he was scheduled to depart the day the Israeli 
invasion was launched (on 5 June)?! gave rise to suspicions of United 
States collusion to lull the United Arab Republic into a false sense of 
security, on the basis that it would not expect a military attack while 
diplomatic efforts were continuing. 

Whatever picture may finally emerge concerning this matter, it was 
clearly the Israelis who destroyed any chances of a diplomatic easing of 


(16) Press Conference of 26 November 1967. 

(17) U.N. Doc. A/PV. 1573, p. 56, and statement of President Nasser on 9 
June 1967. 

(18) U.N. Doc. S/7906. 

(19) Press Conference of 28 May 1967. 

(20) Jamal Nasser, The Israeli War of Aggression (Amsterdam, 1968), p. 22. 
Dr. Nasser was appointed Jordanian Minister of Justice in 1969. 

(21) Copeland, op. cit., p. 234. 
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the crisis by their blitzkrieg attack against the Arab States. Israeli spokes- 
men have put forward various arguments to support this action. It is 
necessary to examine whether there is any justification for these argu- 
ments in international law. 

In the first place, the Israelis claim they were compelled, by Arab 
threats to attack them, to launch a preventive war. It is important to 
remember that Israeli threats to attack Syria were the factor that first 
initiated the crisis. If anyone had been justified in launching a preventive 
war in response to a threat, it would have been Syria, not Israel. How- 
ever, the entire concept of preventive war has increasingly come to be 
regarded as contrary to international legal principles, as is specifically 
demonstrated by Article 51 of the United Nations Charter. “According 
to the wording of Article 51, the right of self-defence may be exercised 
‘only if an armed attack occurs.’ An attack must have actually been 
initiated, therefore, before measures of self-defence may be undertaken 
and any armed action of a preventive character must be considered as 
forbidden by Article 51.”?? 

The Israelis have also alleged that actions taken by the Arab States 
in the period of crisis prior to the June war, such as U.A.R. troop move- 
ments, the call for withdrawal of the U.N. Emergency Force from Sinai, 
the signing of joint defence agreements or the U.A.R.’s exercise of sove- 
reignty in the Straits of Tiran, constituted aggressive acts to which Israel 
was justified in replying by force. This is an extremely tendentious argu- 
ment, for all these actions were either defensive preparations or measures 
of legitimate collective security, or were actions carried out within the 
limits of the U.A.R.’s rights as a sovereign State. The purpose of the troop 
movements was to enable the U.A.R. to fulfil its treaty obligations to 
Syria, in the event of the Israelis putting their threats of attack into action. 
Collective defence treaties are a perfectly acceptable means in interna- 
tional law for safeguarding states against attack: the United States, for 
example, is bound by eight collective defence treaties with 42 countries 
(and has not always used these treaties for purely defensive purposes). 

The steps taken by the Arab States before and during the June war 
were in full accordance with Article 51 of the United Nations Charter, 
which declares: ‘Nothing in the present Charter shall impair the inherent 
right of individual or collective self-defence if an armed attack occurs 


(22) Kelsen, op. cét., p. 62. 


154 


against a Member of the United Nations, until the Security Council has 
taken measures necessary to maintain international peace and security.” 
The French Government saw this aspect of the crisis in clear terms and 
took a position in accordance with the principles in Article 51 of the 
Charter, recognizing that the Arab States’ measures of collective defence 
were legitimate under those principles, and that the Israelis would be 
committing an act of aggression by firing the first shot. 

The regroupment of the U.N. Emergency Force was something which 
the U.A.R. was perfectly entitled to demand. As the U.N. Secretary Gen- 
eral had pointed out on 9 October 1958: ‘‘U.N.E.F. has been necessarily 
limited in its operations to the extent that consent of the parties concerned 
is required under generally recognized international law. It followed that 
while the General Assembly could establish the Force, subject only to the 
concurrence of the States providing contingents, the consent of the Gov- 
ernment of the country concerned was required before the Assembly could 
request the Force to be stationed or to operate on the territory of that 
country.” The U.A.R.’s request for withdrawal to Gaza was necessary out 
of consideration for the safety of members of the Force since, as the 
Secretary General stated: “It is in no sense a military force exercising, 
through force of arms, even temporary control over the territory in which 
it is stationed, nor does it have military objectives, or military functions 
exceeding those necessary to secure peaceful conditions on the assumption 
that the parties to the conflict will take all the necessary steps for com- 
pliance with the recommendations of the General Assembly.’?* 

Had the U.A.R. been required to come to Syria’s defence against the 
threatened Israeli attack, the ensuing hostilities could have jeopardized 
the lives of members of the Force quite needlessly and pointlessly. 

The Israelis condemn the exercise-of U.A.R. sovereignty over the 
Straits of Tiran following the withdrawal of U.N.E.F., and maintain that 
the stationing of U.N.E.F. at Sharm Al Shaikh commanding the Strait 
was a gain Israel secured following the 1956 attack on Egypt. This, accord- 
ing to the Israeli view, established an Israeli “right of navigation” through 
the Straits. The unfounded nature of Israeli claims to navigation rights in 
the Arab territorial waters of the Gulf of Aqaba has been demonstrated;* 
and the claim that such rights were established by the illegal Israeli action 
of 1956 cannot be substantiated. For the General Assembly condemned 


(23) U.N. Doc. A/3943. 
(24) See Chapter III, section 3 above. 
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that invasion as an Armistice violation.2> Any gain such as the Israelis 
claimed would be contrary to the principle that political gains should not 
be won by aggression, which President Eisenhower enunciated in these 
words: 


Israel insists on firm guarantees as a condition to withdrawing its forces 
of invasion ... If we agree that armed attack can properly achieve the pur- 
poses of the assailant, then I fear we will have turned back the clock of 
international order. We will have countenanced the use of force as a means 
of settling international differences and gaining national advantages ... If 
the United Nations once admits that international disputes can be settled by 
using force, then we will have destroyed the very foundation of the organiza- 
tion, and our best hope for establishing a real world order.26 


When the June 1967 war took place, the United States Government, 
for reasons best known to itself, decided to discard these principles pro- 
claimed by one of its former Presidents. 

The Times newspaper of London made some interesting observations 
on the navigation issue at the time of the crisis: 

“There exists an international agreement, signed by Israel, which 
prohibits its sea forces—military, para-military or non-regular—from pas- 
sing through ‘the waters within three miles of the coastline’ of Egypt. 
This is the Egyptian-Israel General Armistice Agreement signed at Rhodes 
on 24 February 1949, at which time Israel was not in possession of Eilat, 
the port at the northern end of the gulf.’ Regarding blockade of civilian 
shipping, IT/e Tzmes noted that the Israelis had unilaterally abrogated the 
Armistice, an act which would make a blockade by the U.A.R. “undeniab- 
ly legitimate’; and also, “it can be argued ... that the Gulf of Aqaba is 
an inland sea ... The Arabs claim that Israel’s presence in Eilat is illegal, 
having been achieved by force in March 1949, in violation of the Armis- 
tice Agreement signed the previous month. They claim that a precedent 
can be cited for giving several powers with a community of interest, and 
a common inheritance, control over an enclosed stretch of water.’’?? 

In any case, had the Israelis felt their argument on this issue was 
really convincing, their proper course would have been to present it to 
the International Court of Justice, not to launch a war. It is clear from 
this, as well as the facts that the Israelis initiated the crisis by threatening 
Syria and forestalled any diplomatic efforts at a solution by staging a 


(25) Res. 997 (ES-1). 
(26) TV and Radio “Report to the Nation,” 31 October 1956. 
(27) The Times, 31 May 1967. 
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“preventive war,’ that they deliberately planned that war and were deter- 
mined that it should occur. This is borne out by the smooth conduct of 
their military operations, clearly the result of long strategic preparation, 
as well as their subsequent insistence on consolidating territorial gains. 

The Israelis in every sense launched a war of aggression on 5 June 
1967. The whole series of their acts contravened the United Nations 
Charter which states, in Article 2 (4): 


All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any State, or in any other manner inconsistent with the Purposes of the 
United Nations. 


2. Israeli Conduct of the War 


The result of the Israeli-initiated war of aggression of June 1967, as 
is known, was the seizure by Israel of tracts of territory from three Arab 
states, Syria, the United Arab Republic and Jordan. This meant, in 
effect, that all of Palestine then fell under Israeli occupation, since the 
territory seized from Jordan was the “West Bank’ area which had been 
incorporated into Jordan after the 1948 war. The Gaza Strip was also 
seized. 

According to the International War Crimes Tribunal at Nuremberg, 
the initiation of a war of aggression is more than a simple violation of 
international law; it is the most serious international crime warranting the 
trial by an international court of those guilty of it. The Nuremberg Tri- 
bunal laid down that “To initiate a war of aggression, therefore, is not 
only an international crime; it is the supreme international crime differing 
only from other war crimes in that it contains within itself the accumulated 
evil of the whole.’’?° 

The Nuremberg Tribunal, set up to try Nazi war criminals after 
World War Two, has been criticized by some writers as unprecedented, 
and as introducing innovations. It was indeed unprecedented, but it was 
supported and established by some of the greatest jurists in international 
legal history, and its innovations, like many of the precepts in the U.N. 
Charter, were of value to the constructive development of international 
law and the introduction of effective international sanctions to deter the 
committing of international crimes. Accepting the Tribunal, therefore, as 


(28) International Military Tribunal (Nuremberg) Judgement and Sentences, 
American Journal of International Law, No. 43 (January 1949), p. 168. 
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a constructive development, we may apply its reasoning to the June 1967 
war and conclude that, in launching that war, the Israelis were guilty of 
“the supreme international crime.’ 

Apart from the supreme international crime as a whole, the Nurem- 
berg Tribunal likewise concerned itself with ali acts of individuals which 
made up the “‘accumulated evil’ contained in it, such as mass extermina- 
tion, crimes against non-combatants, use of torture, and so on. Let us 
consider the Israeli conduct of the June war to see if such acts were com- 
mitted on that occasion, and if so, in what way these acts contravene inter- 
national law. Important details on this subject were contained in a State- 
ment by the British philosopher Bertrand Russell, who declared: 


There is now extensive evidence that Israel used large quantities of 
napalm in its recent blitzkrieg against its Arab neighbours. U Thant an- 
nounced on 9 June that the United Nations’ representatives on the spot had 
reported to him that Israeli aircraft were ‘continuously bombing, napalming 
and strafing’ Syrian positions. The Washington Post has reported Syrian hills 
‘covered with burned and blackened fields, silent testimony to the liberal use 
of napalm.’ The Beirut correspondent of the Economist has reported that in 
Jordan the informed estimate is ‘between 14,000 and 18,000 people killed ... 
The main cause of death was napalm bombing. Eyewitness reports from Leba- 
nese doctors speak of continuous napalm bombing of roads where civilians 
were fleeing from the West Bank. Ambulances and medical units were bombed. 
Three hospitals were totally destroyed ...’ The Times published a report from 
Cairo on 19 June of its correspondent’s visit to victims of napalm in hospital. 

Napalm causes third degree burns which destroy the whole thickness of 
the skin, and frequently destroy the underlying muscles and even the bones. 
If the wounds remain open for long, keloids (or hypertrophic scars) occur 
on the scars. There is also the danger of fibrosis and contraction of the scars 
which usually leads to pronounced disability and disfigurement. The keloid 
formations can become cancerous. 

It is abundantly clear that napa!m is an anti-personnel weapon which has 


no place in any civilized community ... it is intolerable in its fiendishness. 
Napalm must be banned in the same way as dum dum bullets and gas 
chambers.?® 


Dr. Usama Al Khalidi, who was doing research at the Augusta Vic- 
toria Hospital, Jerusalem, at the time of the war, stated:*° 


When hostilities commenced on the morning of Monday 5 June, the 
Augusta Victoria Hospital was flying the U.N. flag but was not marked 
with the Red Cross because it was universally known to be a hospital ... 
On Monday at 9.30 p.m. phosphorous incendiary bombs were fired at Augusta 
Victoria from Israeli military positions ... on Mount Scopus about half a 
mile away. Small fires started and we took our 60 patients down to the 
basement. Later that night bombing with 2-inch mortars of the hospital 
building and its compound commenced and continued all through Tuesday; 


(29) Issued 29 June 1969. Published in London Bulletin, August 1967. 
(30) These doctors’ statements were issued to the press in Beirut, June 1967. 
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I estimated at Jeast 2,000 mortar shells landed in the area. On Tuesday also 
Israeli airforce planes attacked the hospital and 5 or 6 rockets hit the hos- 
pital building. At about midnight Tuesday-Wednesday incendiary bomb 
attacks recommenced and the top floor of the hospital caught fire and was 
totally destro.ed. On midday Wednesday the Israeli forces occupied the area 
while we were trying to evacuate our patients in ambulances to a safer area. 
Mortar shelling continued throughout the operation. On Wednesday 21st when 
I drove from Jerusalem to Jericho I observed at least four clearly marked 
ambulances burnt out on the side of the road, with their stretchers still 
inside them. 


Dr. Salim Saab of the American University Hospital, Beirut, stated: 


From early Thursday morning (8 June) until mid-morning on Friday 
(9 June) I participated in operating room and ward activities in the Military 
Base Hospital in Amman, Jordan. One floor of the hospital containing 150 
patients, which was around 20 per cent of the total admissions, were burn 
cases consistent with burns made by napa!m. All of these were second-degree 
burns; the third-degree burn cases could not be evacuated from the battle- 
field area. I visited the morgue of the hospital with the resident pathologist 
and saw corpses of soldiers who had been bandaged at the front and who 
had burns on areas of their bodies other than those bandaged. This indicated 
that raids had been conducted on ambulances in which these soldiers were 
being evacuated. The pathologist confirmed that the burns had been inflicted 
by napalm. 


Dr. Kamal Bikhazi, also of the American University Hospital, stated: 


While in Jordan we were told by our Jordanian medical colleagues, 
both military and civilian, of attacks made on the following hospitals: 

1. Augusta Victoria Hospital, Jerusalem. 

2. The French Hospital, Jerusalem 

3. Military Field Hospital, Ramallah. 

4. The Military Hospital, Jenin. 

5. The Military Tent Hospital, Nablus, from which 18 casualties were 
evacuated by ambuJance and the ambulance burnt. All the wounded were 
killed; the doctor managed to jump from the vehicle. 

6. The Mobile Army Hospital, travelling between Ramallah and Jeru- 
salem, all wounded and staff killed. 

With respect to the last incident, I was told by Dr. Abdul Rahim Malhas, 
who had evacuated his Army hospital in Ramallah under air attack, that he 
personally saw a napalm or incendiary bomb attack on the Mobile Field Hos- 
pital, clearly marked with a red cross, in which all its patients, about 350, 
and its staff were incinerated. This occurred on Wednesday 7 June. 


Dr. Najib Abu Haidar, likewise from the American University Hos- 
pital, gave this evidence regarding conduct of Israeli troops in Jerusalem: 


I was given the following information by Mr. Labib Nasser, the General 
Secretary of the Y.M.C.A. On the morning of Tuesday 6 June Mr. Nasser 
and some other people from the Y.M.C.A. were taken by Israeli soldiers, put 
into a truck, and paraded through the streets of the new city. They had a 
motorcycle escort who shouted to passers-by informing them that these people 
were Arabs and asking them to spit on the Arabs. They were spat upon and 
cursed for being Arabs and Christians and Muslims. A few hours after they 
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returned to the Y.M.C.A. a second batch of people including some Y.M.C.A. 
workers were taken away for a second parade through the streets of the 
Jewish area but when they returned to the Y.M.C.A. there was an altercation 
between the Arabs and the Israeli army escort who opened fire killing three 
people on the steps of the Y.M.C.A. 

I personally observed that the Israeli army looted almost every shop in 
the Herod’s Gate area; if any escaped it was because the soldiers could not 
break in. In the course of a few hours on the morning of Wednesday 7th when 
walking around the area I saw an Israeli soldier with a rope tied to the back 
of an Israeli army truck fixing it to the shutters of a tobacconist shop so as 
to pull them off. When I remonstrated with him he told me he was trying 
to get some matches. A few yards further on radios and other electrical equip- 
ment were being loaded into two Israel army trucks from an electric goods 
store. Across the street I saw two men breaking into a photographic shop. 
In subsequent days looting became commonplace. On one occasion when I 
saw an Israel army officer looking at shops being looted I asked him to stop 
it but he merely shrugged his shoulders. 


The destruction of the Augusta Victoria Hospital was confirmed by 
many Western journalists. Four Israeli jets dropped napalm canisters on 
the Augusta Victoria.*? 


The worst-hit building in the whole of Jerusalem is the Augusta Victoria 
Hospital on a hill next to the Mount of Olives. The Israelis say they bombed 
it because it was being used by the Jordanian Army, but for once their intel- 
ligence seems to have been faulty. As far as I could see the building was a 
hospital and nothing else. Luckily no one was hurt—patients and staff were 
sheltering in the basement—but one whole wing was destroyed and with it 
research work of a lifetime.®? 


On 6 June, Israeli forces entered Yalu, a village of some 3,000 inhabi- 
tants. What occurred was described by a shopkeeper from the village, 
Ahmad Taya Muhammad Salih: 


The Israelis selected Ibrahim Ali Shuaibi, Abdul Karim Mahmud Nimr, 
Issa Muhammad Issa Abdullah and my brother Abdul Rahim, and called 
them ‘to come and see an officer.’ The Israelis beat them with sticks and 
kicked them, then bound their hands and put them in cars. The men were 
taken off a short distance and shot. They were all civilians. Old people who 
were unable to leave the village, like Issa Zayyad, who was over 80, were 
killed. Ali Al Arab, aged over 75, and a woman called Sabha Abu Dayya, 
aged over 70, were bayonetted to death by the Israelis, who then drove out 
the inhabitants of the village. The Israelis did not let me take even clothes 
for my children when they drove me out. They said: ‘Everything in your 
hotne and shops belongs to Israel now.’33 


According to corroborative evidence, one victim, Issa Zayyad, was 
shot between the shoulders and died after two days of agony, receiving 
no help or medical attention. In Amwas village nearby, seven disabled 


(31) Life Magazine, 3 July 1967. 
(32 The Economist, 1 July 1967. 
(33) Sworn testimony given in presence of the author. 
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persons, five women and two men, were slaughtered in one house by Is- 
raeli soldiers. Their names and ages were: Heijar Khalil Ali, 70; Nimr 
Mustafa Abu Khalil, 71; Amina Al Shaikh Hussein, 80; Amina Muham- 
mad, 73; Nauma Al Atash, 81; Zahia Hassan Khalil, 69; and Aisha 
Salama, 85.54 

A similar patters was repeated in Bait Nuba village. A farmer from 
Bait Nuba, Abdul Rahim Ali Ahmad A] Qadi, stated: 


On 6 June 1967 at 3 a.m. a large force from the Israeli Army entered 
our village and expelled us by force. They opened fire with machine guns on 
the men, women and children of the village, and a number of these persons, 
men and women, were killed. Their names are: Muhammad Ali Abu Bakr, 
age about 70, with weak eyesight; Musa Ahmad Abu Haniya, age about 60; 
Fatima Ahmad Hamad, age about 60; Mahmud Abdul Hamid, age about 60 
and his wife of approximately the same age; Lutfi Mahmud Hasan Abu 
Rahhal, age about 35; Al Abed Dhahir Ahmad Hifa, age about 25; Sabha 
Al Bahluz, age about 70; Ali Ibrahim Zayid, age between 35 and 40; Al 
Abed Musa Mahmud Ali, age about 30. The Israelis killed these persons 
because they refused to leave the village or were too weak to leave due to 
their old age. 

My family and I left and went to Ain Arik village, where we stayed two 
days without food. After that, an Israeli officer arrived and told the Mukhtars 
(village notables) there that everyone should go back to his house. So we 
returned to our village and found Israeli policemen at the edge of the village 
near its well. They forbade us to enter the village and began to demolish 
the village completely, and we witnessed that. That occurred at 3 p.m. on 
9 June 1967.35 


The three villages were totally destroyed. Visiting them shortly after- 
wards, a French nun wrote: 


There was what the Israelis did not want us to see: three villages sys- 
tematically destroyed by dynamite and bulldozer. Alone in a deathly silence 
donkeys wandered about in the ruins. Here and there a crushed piece of 
furniture or a torn pillow stuck out of the mass of plaster, stones and con- 
crete. A cooking pan and its lid abandoned in the middle of the road. They 
were not given time to take away anything. Israeli tractors of adjoining 
kibbutzes were hastening to cultivate the fields (15 kilometres within the 
previous border, which before was no-man’s land) .3¢ 


A British journalist confirmed the destruction of Yalu, Bait Nuba 
and Amwas, and also wrote of Zeita village: 


(34) George Dib, Fuad Jaber and George Nasrallah, Memorandum on the Treat- 
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When all the villagers were assembled, Israeli guards climbed on to the 
nearest rooftops and trained their guns on the crowd. It was about 6.30 in 
the morning. No one was allowed to move and the villagers stayed where 
they were until 6 in the evening. 

No adult could go aside to relieve himself, no child could go and fetch 
a cup of water. (The sun is hot itt Palestine in June). While they sat there, 
Israeli soldiers carefully and systematically blew up 67 houses, including a 
school and a clinic maintained by the International Council of Churches. 

At G6 in the evening the commander appeared on a rooftop with a loud- 
speaker and told them they could ‘return to their homes.’$? 


These villages were not isolated cases. In Qalqilya (population about 
20,000) for instance, over 50 per cent of the houses were destroyed totally, 
another 25 per cent were badly damaged and 90 per cent of household 
properties were looted. Widescale looting was reported in numerous other 
towns, apart from Jerusalem, where it was particularly serious.** 

The above-mentioned acts of destruction were carried out after the 
Israelis were securely in occupation of those localities, fighting had ceased 
around them and Arab forces were no longer near them. They cannot be 
justified on grounds of military necessity. 

On 11 June 1967, Israeli forces took up positions in the newly- 
captured district of Qunaitra, in the Syrian highlands. In one house just 
outside Qunaitra, an Israeli unit discovered a three-year-old boy named 
Hayil Mahmud, with his mother. The officer commanding the unit began 
to interrogate the mother, ordering her to tell him about the movement 
of Syrian troops in the region. She replied that she knew nothing of mili- 
tary matters, had seen no troops, and so could not answer his questions. 
The Israeli officer warned that he would burn her child if she did not 
answer. When the woman repeated that she knew nothing, the Israeli 
soldiers took her outside her house, locked the child Hayil inside it alone, 
and set fire to it. The soldiers held the mother to prevent her from rescu- 
ing her son. When they finally released her and she managed to drag him 
out of the burning building, he had severe burns all down one side of 
his body.*® 

These were only some incidents in a wide pattern of Israeli conduct 
in the June 1967 war. They are, however, an accurate and representative 
illustration. 


(37) Article by Michael Adams in The Sunday Times, 16 June 1968. 
(38) Dib, Jaber and Nasrallah, op. c#t., p. 17. 
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3. Israeli Conduct in Territories Occupied in the June 1967 War 

The Israelis’ conduct in territories seized in the June war may be 
considered under four main headings: destruction of property, forcible 
expulsion of population, administrative measures and violence against 
persons. 

(1) Destruction of Property: The Israeli policy of destroying peo- 
ple’s homes, implemented on a considerable scale in the June war, has 
been carried on continuously ever since. The following examples, only a 
small sample of the total, give an indication of the general pattern: 

— The destruction of 138 homes in the Maghariba Quarter of Jerusalem, 
rendering some 650 people homeless, on 11 and 12 June 1967, followed 
by the destruction of some 650 homes in other areas (including the Jewish 
Quarter 80 per cent of which is Arab owned), rendering some 3,000 people 
homeless, the following week.*° 

— On 16 June, the Israelis blew up three houses in Gaza. 

— On 21 June, they totally destroyed Bait Awa and Bait Marsam vil- 
lages, as well as houses in Maghrabit Al Sikka, Surif, Azna and Bait 
Oula. This was followed the next day by the destruction of most of 
Shuwaika and Habla villages. 

— On 28 June, Al Burj village was destroyed. 

— On 31 August, Israeli forces destroyed a number of houses in Akraba 
village. 

— On 11 September they destroyed several houses in Qabalan and Surif. 
— On 25 September they pulled down six houses in Nablus (Samaritan 
Quarter). 

— On 1 October they blew up all houses in Saytaria area and 20 houses 
in Allar village. 

— On 12 November, Israeli forces blew up the houses of the headmen 
of Shuyukh, Hebron, and 40 other houses.*? 

The fact that the Israelis continue such measures unabated is illus- 
trated by their order on 23 June 1969 for shopkeepers in 17 shops near 
the Wailing Wall to evacuate. On 25 June, familes housed in the buildings 
where these shops were located were forcibly evicted, and the buildings 
were demolished. Israeli policy is to destroy not only homes but also 


(40) Al Khatib, op. cit., pp. 6-7. 

(41) Dib, Jaber and Nasrallah, op. cit., appendix pp. 63-72. 

See also The Arabs Under Israeli Occupation, memorandum by Arab Women’s 
Information Committee to Regional Conference on Human Rights, Beirut, December 
1968, Document No. HI, for further extensive information on such cases. 
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installations and property that provide means of livelihood in the occu- 
pied territories. Thus: 

— On 31 July 1967 they destroyed the old convent of the Syriac Chris- 
tians and a cafe near Bab Al Amud, Jerusalem. 

— On7 August, they blew up a large section of the Nablus Industrial 
School. 

— On 17 September, they blasted the water reservoir of Dair Sharaf 
village. 

— On 26 November, Israeli forces blew up four water pumps in Al 
Buraij, Gaza, as well as 45 homes in the same region. 

— On 10 January 1968, they destroyed three shops and a truck which 
provided livelihoods for several people in Jabalia, Gaza. 

— On 14 January 1968, they destroyed fishing boats and equipment of 
a total estimated value of 100,000 pounds in Gaza port.*? 

Israeli justifications for these acts have varied. In the case of houses 
destroyed in Jerusalem immediately after the June war, the reason was 
that the Israelis wanted to clear space for visitors to the Wailing Wall.** 
On other occasions, the Israelis have alleged that the owners of houses 
were in Some way connected with the resistance, but the houses have been 
destroyed before the owners have had any chance for this to be proven 
or disproven in a court of law. 

(2) Forcible Expulsion of Population: There have been very nume- 
rous cases of the Israelis expelling inhabitants of the territories occupied 
since June 1967. These have sometimes been effected by an individual 
expulsion order, as in the case of Shaikh Abdul Hamid Sayih, who was 
President of the Islamic Council and Acting Chief Justice of the West 
Bank. He was expelled because of his active role in peaceful protests 
against the Israeli occupation. Following his deportation, 20 distinguished 
residents of Jerusalem on 25 September 1967 signed this protest to the 
Israeli Prime Minister: 


We, the undersigned residents of Arab Jerusalem, wish to express our 
deep regret and strong objection to the deportation order imposed by the 
Israeli Defence Minister on Shaikh Abdul Hamid Al Sayih, forcing him to 
leave the occupied West Bank, such an order being arbitrary in nature, unjus- 
tified in fact, and repugnant in spirit to the principles of international law 
and the Geneva Convention. We also wish to avail ourselves of this oppor- 
tunity to convey the profound concern of all residents of the West Bank at 
the arbitrary measures to which they have been subjected, including impri- 


(42) Dib, Jaber and Nasrallah, op. cit., pp. 65-70. 
(43) Daily Telegraph, 15 June 1967; Economist, 17 June 1967. 
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sonment, the use of force and the wilful destruction of property belonging 
to the innocent. We hereby place on record that such arbitrary measures can 
only add to the tension, and we sincerely hope that these orders will be 
rescinded and that such unwarranted conduct will stop.*4 


The Israelis’ use of mass methods of expulsion is evidenced by the 
fact that from June to early September 1967, 110,000 out of a total 
population of 140,000 had been expelled from the Syrian highlands, and 
the number of persons on the East Bank of Jordan driven from the West 
Bank or Gaza Strip was estimated to have reached 400,000 by November 
1969.*° 

Press reports indicated unrelenting pressures on people to leave their 
homes even long after the war. Thus U.N. officials reported that 1,000 
people a week were at one time being forced out of the Gaza Strip. 
“Israeli reprisals have included curfews, demolition of houses at the sites 
of incidents, and roundups and detention of young Arabs in these areas. 
These measures have encouraged the refugees, particularly young men, to 
leave Gaza for Jordan.’’4* The following month, “The Israeli authorities 
deported 200 residents of the Gaza Strip to Egypt.’’*7 In a subsequent act 
of individual deportation, ‘‘four well-known personalities, including former 
Jordanian officials, were expelled from East Jerusalem and Hebron ... 
Charged with initiating a campaign of incitement against Israeli authori- 
ties, the three men and a woman were roused from their sleep, taken to 
the Allenby Bridge and sent to Jordan.’’*® 

(3) Administrative measures: The Israeli authorities have enforced 
numerous administrative measures in occupied areas. Some of these were 
outlined in the Bethlehem Notables’ memorandum to U Thant on 9 
August 1967: 


The Israeli occupation of our Arab land has been accompanied by viola- 
tions of the sanctity of both Islamic and Christian Holy Places, and by inter- 
ference in the inhabitants’ performance of their religious duties in their places 
of worship. It has also been accompanied by encroachments on property and 
possessions, by the confiscation of credits in the banks of Bethlehem and 
in every other part of the West Bank, by the obligatory use of Israeli cur- 
rency and the imposition of new and illegal taxes on the owners of factories 


(44) The Resistance of the Western Bank of Jordan to Israeli Occupation, 1967. 
(Pamphlet of Institute for Palestine Studies, Beirut, 1967), p. 92. 

(45) Jordanian Government estimate, given in a statement by the Prime Minister, 
Mr. Talhouni, on 9 November, 1969. 

(46) Herald Tribune, 29 March 1968. 

(47) Le Monde, 6 April 1968. 

(48) Herald Tribune, 7 September 1968. 
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and shops, by the erection of customs barriers within Arab territory and by 
the expulsion of thousands of the inhabitants. The occupation authorities are 
behaving as if the rights of sovereignty had already been transferred to them, 
whereas according to international law, occupation in no way changes the 
inhabitants’ rights within an occupied territory.*? 


Israeli attempts to alter school curricula in occupied territory were 
condemned by West Bank Teaching Institutions on 13 August 1967: 


The statements of the Israeli authorities on the changing of curricula and 
books are incompatible with internationally recognized laws and customs, 
which do not permit occupation authorities to make any change in the laws 
and regulations already in force in occupied territories, except in connection 
with the protection of the occupying forces. International law and custom 
also oblige occupation authorities to respect the inhabitants of occupied ter- 
ritories, to protect their rights, property and beliefs, and to refrain from 
ordering them to take actions which are incompatible with their national 
feelings and religious tenets.5° 


The most serious Israeli administrative measure was the annexation 
of Jerusalem: 


Under the Law and Administration Ordinance (Amendment No. 11) 
Law of 27 June 1967, it was provided that the law, jurisdiction and admi- 
nistration of the State should apply in any area of the State of Israel desig- 
nated by the Government by order. Under this provision the Government 
issued an order dated 28 June 1967 which declared that a territory defined 
in an annex was an afea in which the law, jurisdiction and administration of 
the State of Israel were in force. The.area described in detail in the annex 
included the Old City, Sur Baher, Shaikh Jarrah, the Qalandia airport, Mount 
Scopus and vicinity and Sha’afat.51 


Following a U.N. General Assembly resolution,°? U Thant sent Am- 
bassador Ernest Thalmann to report on the situation in Jerusalem. Mr. 
Thalmann’s report was based on evidence submitted to him by Israeli 
authorities, Arab residents and religious leaders. He stated, inter alia: 


The Personal Representative was repeatedly assured by the Israeli side 
that every attention was being paid to the well-being of the Arab population 
and that the Arab residents would have the opportunity to bring their 
standard of living up to the level prevailing in Israel.53 


The sort of attention the Israelis paid to Jerusalem Arabs’ well- 
being was illustrated by these observations of Mr. Thalmann: 


(49) Resistance of the Western Bank, pp. 44-45. 
(50) Ibid., pp. 51-52. 

(51) U.N. Doc. $/8146. 

(52) Res. 2254 (ES-V). 

(53) U.N. Doc. S/8146. 
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The dynamiting and bulldozing of 135 houses in the Maghrabi Quar- 
ter ... had aroused strong feelings. The action involved the expulsion of 
650 poor and pious Muslims from their homes ... It was charged that the 
Israel authorities had taken over the so-called Jewish Quarter and evicted 
3,000 residents at short notice. It was also pointed out that the Israel authori- 
ties had chosen a government school for girls near the Aksa Mosque as the 
seat of the High Rabbinical Court, without consulting the Waqf ... The 
dissolution of the elected Municipal Council of East Jerusalem and the taking 
ever of its buildings, furnishings and archives by the Municipal Council of 
West Jerusaiem was described by Arabs as a violation of international law ... 
The Personal Representative was told that the measures already introduced 
or announced by Israel with respect to taxes, cusioms duties, licences, absentee 
properties, and other economic matters, were considered oppressive by the 
Arab population and that there was a growing feeling cf economic strangula- 
tion ... The Personal Representative found a pronounced aversion to the 
efforts of the Israeli authorities to apply their own educational system to 
Arab schools ... The Arabs ... were opposed to civil incorporation into the 
Israel State system ... It was repeatedly emphasized that the population of 
East Jerusalem was given no opportunity to state for itself whether it was 
willing to live in the Israel State community. It was claimed that the right 
of self-determination, in accordance with the United Nations Charter and 
the Universal Declaration of Human Rights, had therefore been violated.54 


Ambassador Thalmann quoted Israeli Premier Eshkol as saying, on 
7 June 1967: “You may rest assured that no harm of any kind will be 
allowed to befall the religious Holy Places.” The value of such a promise 
was underlined by Mr. Thalmann’s observation that ‘‘since 1948, the 
church and vicariate of the Syrian Catholic parish had been in no-man’s 
land and had remained intact throughout. It was stated that on 30 June 
and 2 July, the buildings had been completely destroyed by the Israelis, 
without the parish’s having been informed.’** Mr. Eshkol’s words sound 
even more hollow now after the fate of Al Aqsa Mosque on 21 August 
1969. 

Further Israeli measures against Jerusalem included deportation of 
the Mayor, Mr. Rauhi Al Khatib, as part of the move to transfer admi- 
nistration from the lawfully elected Arab Municipal Council to the Israeli 
Municipal Council for which Jerusalem Arabs had not voted; demolition 
of more buildings and seizure of properties, including 848 acres of land 
on 11 January 1968 under an Expropriation Act;°* and the seizure of a 
newly-built hospital and its conversion into a police headquarters.®? The 
Israelis have proceeded with plans to establish settlers on the expropriated 


(54) Ibid., Mr. Thalmann’s use of the terms East and West Jerusalem is geogra- 
phical only “with no other connotations.” 

(55) Ibid. 

(56) Al Khatib, op. cit., pp. 14-15. 

(57) Jerusalem Post, 8 February 1968. 
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land, and have also set up kibbutzim in other occupied areas of the West 
Bank as well as Sinai and the Syrian highlands. 

(4) Violence against Persons: Among the Israeli authorities’ most 
serious acts have been those of physical violence against persons. Four 
refugees from the Gaza Strip, Tawfiq Mahmud Abu Fakhr, Ibrahim 
Khalil Turmus, Amir Abdul Rahim Al Rautisi and Muhammad Rashid 
Matar, made a statement on 5 August 1968: 


After making a detailed check in every house as to which members of 
the families are present, and which absent, and the reasons for their absence, 
the occupation forces seal houses with a seal during the night and beat the 
father of the family and the males who are present and ask them about those 
who are absent and whether they are commandos. Children under ten years 
of age are covered with earth and shots are fired in their direction to inti- 
midate them so that they would guide the authorities to the place where 
arms are hidden. If women intervene in an attempt to make the soldiers 
cease beating and torturing their husbands and children, the Israelis threaten 
to take them to brothels in Israel, to teach them not to meddle in affairs 
which are not their concern.58 


Ahmad Ghanem, a Beersheba Secondary School pupil, and Muham- 
mad Al Ghurayyib, an UNRWA employee, gave more details, in the 
presence of a British Red Cross representative: 


On 15-6-1967, after the explosion of a land mine under a military 
vehicle, a large Israeli force, supported by helicopters, arrived and _ started 
bombarding both the Shuyukh Al Id camp and Al Awadhira (Gaza Strip). 
After destroying about 150 houses the Israelis rounded up some 23 persons, 
including the teacher Abdul Khaliq Muhammad Musa and his brother, Abdul 
Rahman Muhammad Musa ... They were all taken to somewhere near the 
Rafah Intermediate School for Refugee Boys and Elementary School, near 
the rubbish dump. Here they were forced to dig a trench, after which they 
were all shot and buried in the trench they had dug.5® (Forcing victims to 
dig their own mass graves was a Nazi practice in the Second World War). 


The use of such techniques was confirmed in a conversation a French 
journalist reported having with an Israeli soldier, who told her: 


In the middle of the night we break into houses. Women cry and 
children are terrified. Men and children over 14 are compelled to lie on their 
stomachs, hands crossed behind their heads. We trample them and hit them 
with the butts of our rifles. We do this every night, nothing special has to 
have happened, we do it as a matter of routine ... I have also mounted 
guard at court martials. Most of the people tried were youngsters of 14 and 
12. One of them had been beaten so much that he couldn’t walk. Another 
had had his testicles pierced with pins.®° 


(58) Dib, Jaber and Nasrallah, op. cit., Appendix pp. 94-95. 

(59) Ibid., Appendix p. 10. See Hannah Vogt, The Burden of Guilt (London, 
1965), p. 230 for details on Nazi use of this method. 

(60) L’Humanité, 6 February 1968. 
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There are persistent reports of violence against those entitled to pri- 
soner of war status, both regular army soldiers and persons accused of 
belonging to the resistance. British journalists related soon after the June 
war: “We saw 22-year old Corporal Souilen Abdel Rasoul Gadali, who 
had been in a tank near Rafah, in the Gaza Strip. He had lost his left arm 
and been hit by nine bullets. Some had been fired into him, he said, 
while he was being interrogated after his capture on the first day of the 
war. He had been held for 72 hours and had been hung upside down by 
his feet, he said—for how long it was not clear. When he asked for a 
drink they shot at him. A bottle of water was rigged to drip onto his 
body but not into his mouth.’’® 

On another occasion, the U.A.R. announced its intention of reporting 
to the United Nations and the International Red Cross regarding a ‘‘sur- 
gical operation” performed by the Israelis on a Palestinian prisoner of 
war. “Dr. Gamal Sami, head of the sterility department of el-Galla Hos- 
pital, told a press conference that the operation, in which the testicles of 
the Palestinian, Mohamed Abdul Kader Derbas, 26, were removed, was 
performed at a hospital in Haifa shortly after the June war in 1967. Der- 
bas, whose wife and child were believed killed in the war, had since been 
saved by doctors from committing suicide, Dr. Sami said ... Derbas has 
lost weight and was being treated with hormones ...” 

“The Palestinian told the press conference he was wounded in the 
abdomen in Gaza during the war. He was taken to Haifa hospital and 
confessed after torture that he was a Palestinian. When Derbas recovered 
consciousness after being given an anaesthetic he found the operation had 
been performed. Derbas also said he had seen Israeli soldiers shoot and 
kill other Palestinians in the hospital yard. Others were kicked and 
beaten.’’®? 

A case that caused considerable sensation at the time was that of 
Qasim Abu Akr of Jerusalem, who died of torture inflicted on him during 
interrogation by Israeli security forces.** If the Israeli charge against him, 
that he belonged to a resistance organization, was a genuine one, then he 
was entitled to prisoner of war status. 


(61) The Times, 19 June 1967. 
(62) Daily Star (Beirut), 12 June 1969. 
(63) Le Monde, 27 March 1969. 
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4. A Legal Assessment of Israeli Actions 

Any legal assessment of Israeli actions during and after the war of June 
1967 must take into consideration that it was a war of aggression launched 
by Israel. This, in itself, creates a prima facie case for charging the Israeli 
leaders with crimes against the peace as defined by the Nuremberg 
Tribunal. 

The Israelis’ individual and collective actions against civilians outlined 
in this Chapter, including extensive use of napalm, mass and individual 
killings of non-combatants, destructions of villages and homes, expul- 
sions and acts of harrassment, are all crimes within the definition of the 
Genocide Convention. They were committed with intent to complete the 
destruction of the Palestinians as a national and ethnical group by 
‘(a) killing members of the group; (b) causing serious bodily or mental 
harm to members of the group; and (c) deliberately inflicting on the 
group conditions of life calculated to bring about its physical destruction 
in whole or in part.’ Medical operations designed to cause sterility (the 
castration operation in Haifa hospital) are also considered as crimes of 
genocide, under the Convention’s heading of “imposing measures intended 
to prevent births within the group.’ Those who have committed or are 
responsible for the crimes listed by the Genocide Convention are punish- 
able, whether they are constitutionally responsible rulers, public officials 
or private individuals.** The principle established by the Convention is 
that they are to be tried by a competent international tribunal or a com- 
petent tribunal of the state in which the acts were committed. In the event 
of no such international tribunal being set up, this duty would devolve on 
a competent tribunal of whatever State is established in Palestine after 
Zionist rule is overthrown. 

Apart from the Genocide Convention, numerous other legal instru- 
ments are relevant to Israeli actions during and after the June war. These 
include, notably, the 1949 Geneva Conventions as well as earlier docu- 
ments like the Hague Regulations, as well as, in certain cases, the Univer- 
sal Declaration of Human Rights. 

Of particular gravity are the attacks carried out on hospitals during 
the June war. Article 18 of the Fourth Geneva Convention says: “Civilian 
hospitals organized to give care to the wounded and sick, the infirm and 


(64) See Hans Kelsen, “Collective and Individual Responsibility for Acts of State 
in International Law,” in Jewish Yearbook of International Law, No. 1 (1949), pp. 
226-239. 
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maternity cases, may in no circumstances be the object of attack, but shall 
at all times be respected and protected by the parties to the conflict.” 
The attack on the Augusta Victoria was a violation of this provision. 
Attacks on military medical installations were violations of Article 19 
of the First Convention: ‘Fixed establishments and mobile medical units 
of the Medical Service may in no circumstances be attacked, but shall 
at all times be respected and protected by the Parties to the conflict.” 
The same goes for attacks on ambulances. According to Article 35 of 
the First Convention: “Transports of wounded and sick or of medical 
equipment shall be respected and protected in the same way as mobile 
medical units.’ 

There is some controversy as to whether the use of napalm constitutes 
a violation of international law, as it is not specifically listed as one of 
those weapons banned by international agreement, like asphyxiating or 
poisonous gases. The use of gas in the First World War led to the signa- 
ture by many States of the 1925 Geneva Gas Protocol. The absence of 
such a specific agreement mentioning napalm does not, however, legalize 
its use. For the cruelty of its effects, accurately described in Bertrand 
Russell’s statement, brings it clearly within the scope of Article 23-e of 
the Regulations annexed to the Fourth Hague Convention Respecting the 
Laws and Customs of War on Land (1907). This prohibits the employ- 
ment of arms, projectiles and other material calculated to cause unneces- 
sary suffering. 

Regardless of the precise legal position of napalm as a combat weapon, 
nothing can justify its use against civilians, nor the other acts of armed 
force carried out by the Israelis against civilians in the June war. Accord- 
ing to Article 3 of the Fourth Geneva Convention: “Persons taking no 
active part in the hostilities ... shall in all circumstances be treated 
humanely ...” The Article specifically forbids, among other acts: “Vio- 
lence to life and person, in particular murder of all kinds, mutilation, 
cruel treatment and torture.” Civilians coming under enemy contro] are 
intended in international law to be protected by the Fourth Convention. 
Article 4 says: “Persons protected by the Convention are those who, at a 
given moment and in any manner whatsoever, find themselves, in case of 
a conflict or occupation, in the hands of a Party to the conflict or Occupy- 
ing Power of which they are not nationals.” 

Apart from violations of these general principles in cases like Israeli 
forces’ conduct in Yalu, Bait Nuba, Amwas, Zeita and other localities, 
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there were also contraventions of specific precepts. Thus, acts of allowing 
the wounded to die over a prolonged period, as in the case of Issa Zayyad 
of Yalu, were contrary to Article 3 (2) of this Convention, which laid 
down: “The wounded and sick shall be collected and cared for.” 

The killing of old people who were too weak to obey the Israelis’ 
order to evacuate their homes, as in the cases cited from Amwas, Bait 
Nuba and Yalu, violated Article 16, which listed the infirm as among 
those who “‘shall be the object of particular protection and respect.” 

Israeli armed forces’ widespread killings of civilians and brutality 
against them violated Article 32, which states: “The High Contracting 
Parties specifically agree that each of them is prohibited from taking any 
measure of such a character as to cause the physical suffering or exter- 
mination of protected persons in their hands. This prohibition applies not 
only to murder, torture, corporal punishment, mutilation and medical or 
scientific experiments not necessitated by the medical treatment of a 
protected person, but also to any other measures of brutality whether 
applied by civilian or military agents.’ 

The ill-treatment of captured wounded soldiers is also expressly for- 
bidden by the Fourth Convention. Article 3 includes “members of armed 
forces who have laid down their arms and those placed ors de combat 
by sickness, wounds, detention, or any other cause’ among those who 
“shall in all circumstances be treated humanely.’ This was violated in the 
cases of the two wounded soldiers captured in Gaza as mentioned above, 
one of them having been castrated and the other hung upside down and 
shot at during interrogation. Such acts are also contrary to Article 13 of 
the Third Convention, which demands humane treatment for prisoners 
of war and expressly forbids ‘physical mutilation or medical or scientific 
experiments of any kind which are not justified by the medical, dental 
or hospital treatment of the prisoner concerned.” 

The expulsion of inhabitants is contrary to Article 49 of the Fourth 
Convention: “Individual or mass forcible transfers, as well as deportations 
of protected persons from occupied territory ... are prohibited.’ The 
establishment of Israeli settlers and the building of new kibbutzim is also 
a violation of the same Article, which prohibits the Occupying Power 
from transferring ‘‘parts of its own civilian population into the territory 
it occupies.” Israeli policy in this respect appears to be based on the 
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policy of Nazi Germany in Poland, where a number of inhabitants were 
displaced to make room for German settlers after the 1939 invasion. 

In the context of expulsions, it must also be recalled that arbitrary 
exile is contrary to Article 9 of the Universal Declaration of Human 
Rights. 

The destruction of villages, homes and property violated Article 53 
of the Fourth Geneva Convention: “Any destruction by the Occupying 
Power of real or personal property belonging individually or collectively to 
private persons, or to the State, or to other public authorities, or to social 
or cooperative organizations, is prohibited, except where such destruc- 
tion is rendered absolutely necessary by military operations.” According 
to Article 17 (2) of the Universal Declaration: ‘No one shall be arbitrarily 
deprived of his property.” Pillage is prohibited by Article 33 of the Fourth 
Geneva Convention. 

Deprivation of livelihood by destruction of property is condemned by 
Article 39 of the Fourth Convention, which states: “‘Where a Party to the 
conflict applies to a protected person methods of control which result in 
his being unable to support himself, and especially if such a person iS 
prevented for reasons of security from finding paid employment on rea- 
sonable conditions, the said Party shall ensure his support and that of 
his dependents.” Far from supporting those whose livelihoods they have 
destroyed, the Israelis use this deprivation as a means of coercing people 
to leave the occupied territories. Thus, the family of Mashhur Abdullah, 
whose living depended on the truck and shops destroyed on 10 January 
1968 in Jabalia, Gaza, as quoted above, were forced to seek refuge in 
Jordan to avoid starvation.*® 

The Israelis’ claim that they are justified in destroying houses as a 
means of combating resistance is invalid. For they proceed to destroy the 
houses arbitrarily, without first verifying the accuracy of the allegation 
of connection with the resistance in a court of law. Very often, the person 
against whom the allegation is made has only the most tenuous connec- 
tion with the house in question—he may only be a relative of a tenant, 
for example, and it is upon the owner that the hardship falls. Such acts 
are simply blind reprisals for actions by the resistance. Article 33 of the 


(65) Vogt, op. cit., p. 146, quotes Hitler as saying: “We have the duty to ‘depop- 
ulate’ much as we have the duty of caring for the German population. We shall have 
to develop a technique of ‘depopulation’.” 


(66) Dib, Jaber and Nasrallah, op. cit., p. 18. 
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Fourth Convention states: “Reprisals against protected persons and their 
property are prohibited.” 

Various Israeli administrative measures in the occupied territories are 
violations of the Fourth Geneva Convention. Alteration of school curricula 
for political ends is contrary to Article 50 which provides that “the Oc- 
cupying Power shall, with the cooperation of the national and local autho- 
rities, facilitate the proper working of all institutions devoted to the care 
and education of children.” The conversion of a hospital into a police sta- 
tion contravenes Article 57 which lays down that “the Occupying Power 
may requisition civilian hospitals only temporarily and only in cases of 
urgent necessity for the care of military wounded and sick.” The Israeli 
treatment of the Arab Municipal Council in Jerusalem is against Article 
54, which does not allow the Occupying Power to “alter the status of 
public officials.” 

The annexation of Jerusalem has been condemned in several U.N. 
resolutions,®” and is the sort of measure now considered contrary to inter- 
national law. It was the sort of practice common in previous centuries, 
but developments such as the 1899 Hague Conference and the League 
Covenant have progressively come to outlaw the practice of conquerors 
seizing what they could. The 1928 Pact of Paris, or Kellogg-Briand Pact, 
was an attempt to prohibit “‘aggressive war,’ and was part of the justifica- 
tion for trying war criminals at Nuremberg. That Pact is thereby held to 
have established a principle of customary law binding on states whether 
signatories to it or not. “The Japanese seizure of Manchuria in 1931-32 
led the then American Secretary of State, Henry Stimson, to issue a series 
of pronouncements (subsequently endorsed by the Assembly of the League) 
expressing a denial of the validity of the acquisition of territory by the 
use of force.’'® 

Although the Stimson Doctrine, as it came to be known, has to all 
intents and purposes been abandoned by the United States, it has received 
wide acceptance in the world, and its principle is expressed in Article 2 
(4) of the U.N. Charter. “‘The legality of title to territory acquired by con- 
quest has been seriously challenged in recent years. By some writers the 
League Covenant and the Kellogg Pact were thought to have rendered 
conquest illegal and therefore to have invalidated a title to territory so 


(67) Resolutions 2253 (ES-V), 2254 (ES-V) of General Assembly; 252 (1968), 
267 (1969) of Security Council. 
(68) Von Glahn, op. cit., p. 261. 
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acquired. Others based their arguments against the validity of title by 
conquest upon the Stimson Non-Recognition Doctrine, the limited accep- 
tance thereof by the League of Nations and the series of Pan-American 
Agreements culminating in the Lima Declaration on Non-Recognition of 
the Acquisition of Territory by Force.’® 

Annexation during wartime occupation is also illegal. “An occupant 
is not legally entitled to annex until the state of war out of which the 
occupation arose has ceased.” In violation of this principle, “in 1939 
Germany occupied over one-third of Polish territory and annexed out- 
right a substantial part of the occupied territory.’”° 

It would appear, therefore, that Israeli policy in the territories seized 
in June 1967, involving expulsion of the legitimate inhabitants, establish- 
ment of settlers and annexation, is based broadly on the precedent of Nazi 
policy in Poland. It must be stressed that the Israelis have followed the 
implementation of this policy since 1947. There is no difference, in legal 
terms, between the dispossession of Palestinians then and now, or between 
the illegal annexation of, say, Jaffa or Galilee and the illegal annexation 
of Jerusalem. One result of Nazi Germany’s pursuit of this policy was 
the adoption of the Atlantic Charter, in which the British Prime Minister 
and United States President declared that “they desire to see no territorial 
changes that do not accord with the freely-expressed wishes of the peoples 
concerned.” It was disregard for this principle that created the Palestine 
problem. It is worth remembering that in the Second World War, respect 
for this principle, and the ending of illegal acts of annexation by the Axis 
aggressors, could only be achieved by the defeat of those aggressors. 

The continued acts of physical violence against people in the occupied 
territories are contrary to several specific provisions of the Fourth Geneva 
Convention, in addition to those already cited. Thus, measures of col- 
lective intimidation against inhabitants, as were described in the Gaza 
Strip, are violations of Article 33: “No protected person may be punished 
for an offence he or she has not personally committed ... Collective penal- 
ties and likewise all measures of intimidations or of terrorism are pro- 
hibited.” So also, according to Article 27: ‘Protected persons are entitled, 
in all circumstances, to respect for their persons, their honour, their family 
rights, their religious convictions and practices, and their manners and 


(69) Herbert Briggs, The Law of Nations, 2nd ed. (New York, 1952), p. 251. 
(70) Stone, op. cét., p. 720. 
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customs. They shall at all times be humanely treated, and shall be pro- 
tected especially against all acts of violence or threats thereof and against 
insults and public curiosity. Women shall be specially protected against 
any attack on their honour, in particular against rape, enforced prostitu- 
tion, or any form of indecent assault.” 

These provisions have been contravened in several of the sample cases 
considered, such as the public parading of people to be spat upon (testi- 
mony of Dr. Abu Haidar), terrorization of families in their homes (testi- 
monies of Israeli soldier to L’Humanité and of four Gaza refugees) and 
threats to send women to brothels (testimony of four Gaza refugees). 

Article 31 rules: “No physical or moral coercion shall be exercised 
against protected persons, in particular to obtain information from them 
or from third parties.’ This has been contravened in the collective ter- 
rorization of inhabitants (of particular seriousness is the terrorization of 
small children) and also in the individual cases of torture of detainees and 
prisoners of war. The latter cases are also contrary to Article 37: “Pro- 
tected persons who are confined pending proceedings or serving a sentence 
involving a loss of liberty, shall during their confinement be humanely 
treated,’ and contrary to the Third Convention. The Israeli methods 
described are also contrary to Articles of the Universal Declaration of 
Human Rights which forbid torture and humiliating or degrading punish- 
ments, and affirm the right to fair trial, protection of honour and family 
and other fundamentals. 

Article 147 of the Fourth Geneva Convention defines a number of 
acts as grave breaches of the Convention. Those committed by the Israeli 
authorities and forces include the following: 


Wilful killing, torture or inhuman treatment, including biological expe- 
riments, wilfully causing great suffering or serious injury to body or health, 
unlawful deportation or transfer or unlawful confinement of a protected 
person ... or wilfully depriving a protected person of the rights of fair 
and regular trial prescribed in the present Convention ... and extensive 
destruction and appropriation of property, not justified by military necessity 
and carried out unlawfully and wantonly. 

The commission of these acts means that the problem of Israeli aggres- 
sion is one in which an obligation lies with humanity as a whole. For, in 
Article 146 of the Fourth Convention, ‘‘the High Contracting Parties under- 
take to enact any legislation necessary to provide effective penal sanctions 
for persons committing, or ordering to be committed, any of the grave 


breaches of the present Convention. Each High Contracting Party shall 
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be under the obligation to search for persons alleged to have committed, 
or to have ordered to be committed, such grave breaches, and shall bring 
such persons, regardless of nationality, before its own courts.’ 

This obligation is also established by precedents, the best known of 
which are the International Tribunals of Nuremberg and Tokyo, and 
other allied courts, set up to try the war criminals of the Second World 
War. These resulted from the London Agreement for the Prosecution and 
Punishment of the Major War Criminals of the European Axis (1945)” 
which defined the following offences as meriting trial by an International 
Tribunal: 


(A) Crimes against Peace: Namely, planning, preparation, initiation or 
waging of a war of aggression, or a war in violation of international treaties, 
agreements or assurances, or participation in a common plan or conspiracy 
for the accomplishment of any of the foregoing; 

(B) War Crimes: Namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment or 
deportation to slave Jabour or from any other purpose of civilian population 
of or in occupied territory, murder or ill-treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns or villages, or devastation not justified 
by military necessity; 

(C) Crimes against Humanity: Namely, murder, extermination, enslave- 
ment, deportation, and other inhumane acts committed against any civilian 
population, before or during the war, or persecutions on political, racial or 
religious grounds in execution of or in connection with any crime within 
the jurisdiction of the Tribunal, whether or not in violation of the domestic 
law of the country where perpetrated. 

Leaders, organizers, instigators and accomplices participating in the for- 
mulation or execution of a common plan or conspiracy to commit any of the 
foregoing crimes are responsible for all acts performed by any persons in 
execution of such a plan. 


A prima facie case exists for charging the Israeli leaders, authorities 
and armed forces with crimes against peace, war crimes, and crimes against 
humanity. 


(71) International Conference on Military Trials, London, 1945 (U.S. State Depart- 
ment Publication 3080, Washington, D.C.). 
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CHAPTER VII: THE PALESTINIAN PEOPLE AND 
INTERNATIONAL LAW 


It is now appropriate, having studied the major legal aspects of the 
Palestine problem as it has developed in the past, to consider its legal 
aspects in the present and future in the light of its most important sub- 
ject: the Palestinian people and their right to their homeland. 

Recent years have seen two very significant factors in the situation. 
The first of these is the emergence and rapid growth of the Palestinian 
Resistance, which has given the Palestinian people a recognized national 
personality which cannot be disregarded by the international community. 
The second factor is the effort being exerted by external forces to impose 
a compromise solution and prevent the situation from becoming increasing- 
ly violent. These two factors are in fundamental contradiction to each 
other, and the future stability or devastation of the Middle East will 
depend on which of these two factors prevails over the other. 

The Palestinian Resistance maintains that it is illusory to expect 
any peace in the Middle East until the factors that disturbed the peace, 
namely the racially-exclusive Israeli State and the denial of Palestinian 
self-determination, have been eliminated. The external forces, represented 
by the “Big Four’ powers, the United Nations and certain Arab quarters 
which accept their formulae, believe that the first priority is to “‘stop 
the shooting at all costs,’ and to maintain a sort of permanent cease-fire 
based on a partial correction of the situation which would nevertheless 
leave intact some of the factors that have caused three wars in two 
decades. It is important to examine which solution proposed accords more 
with international law. 

The growth of the Palestinian Resistance had begun before the June 
war. Armed struggle was launched on 1 January 1965, with the first 
operation by al-Asifah, the military wing of the Palestinian National 
Liberation Movement (Fateh).2 The Palestine Liberation Organization, 
which was to become the political framework within which the movement 


(1) Military communique No. 1, published by Fateh. 
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for liberation as a whole would be coordinated, had been founded in 
1964. Other groups were formed, sometimes reflecting trends of various 
political parties, and the public wish to see a closer unity of Palestinian 
forces was expressed with increasing strength. The result has been the 
Palestinian Armed Struggle Command, which by autumn 1969 had come 
to coordinate seven commando organizations representing an estimated 
95 per cent of the total Palestinian fighting forces. One or two smaller 
groups, the best-known of which is the Popular Front for the Liberation 
of Palestine, had not joined the Armed Struggle Command up to the 
time of writing. On the political level, the Palestinian National Council, 
containing representatives of various groups, and independents, provides 
the forum for debate and political decisions. The Palestinian Resistance 
thus has the character of a broad united front containing several political 
tendencies working together for a common national aim. 

The status of the Resistance in international law merits consideration. 
Then it is proposed to examine the solutions proposed for the Palestine 
question, both by external forces and by the Palestinians themselves, in 
the light of international legal principles. 


1. Status of the Resistance 


An important question of international law arising from the Palestine 
problem is the right of a people to resist the invasion and seizure of their 
land. Basically, it can be posed in these terms: does international law 
recognize a people’s right to resist an alien invasion and occupation? 
What should be the attitude of states whose territories are partly occupied, 
or of neighbouring states, to the occupation and the resistance? Does the 
occupying power have any right to retaliate against the people of the 
occupied territories or of neighbouring states on the grounds that the 
latter’s support of the resistance endangers the occupying power’s security? 

When international law was in a relatively primitive stage of develop- 
ment, the laws of war were considered to govern only the belligerent rela- 
tions between regular armies of states. At that time, resistance move- 
ments had no recognized legal status, as they were irregular forces. Even 
though they might be allied to a state, or even owe allegiance to one, 
they were not considered as part of the forces under its regular military 
command. The enemy consequently often regarded them as persons 
unprotected by international law, and shot them out of hand. In the 
Franco-Prussian war, for example, the Prussians used to execute the 
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francs-tireurs, an irregular French citizen militia.2 Such barbarities led 
to a realization that the deficiency in the !aw must be remedied, and the 
first attempt to do so came in the 1899 Hague Regulations on the Laws 
and Customs of War on Land. Article 1 of these gave recognition to the 
status and rights of irregular forces subject to four criteria of combatant 
status which had been drawn up by the 1874 Brussels Conference. These 
criteria were to be embodied in the 1949 Geneva Conventions. They were 
that such forces should be under a responsible command, wear a distinc- 
tive sign, carry arms openly and themselves observe the laws and customs 
of war. 

The process of recognizing the right of resistance to enemy occupa- 
tion advanced considerably during the Second World War. The Nazi 
occupation of many countries such as France, Norway, Holland, Yugo- 
slavia and Greece led to the rise of a number of resistance movements in 
those countries. These movements gained world-wide admiration and 
recognition of their legal status as combatants by several governments, as 
well as support and encouragement. Thus the British Government en- 
couraged the Yugoslavians to carry on resistance by guerrilla tactics from 
the mountains after the Nazi invasion of their country.*? So also, the 
British Government extended recognition to the French Committee of 
National Liberation on 26 August 1943.4 In June 1944 the Allies gave 
official recognition to the French Maquis (armed resistance fighters) as 
the French Forces of the Interior. These Forces were recognized by the 
Supreme Commander of the Allied Expeditionary Forces as an integral 
part of the troops commanded by him and a formal announcement to that 
effect was made.® The anti-fascist Partisans in Italy were given a form of 
recognition in an international document. The 1947 Peace Treaty between 
the Allies and Italy referred to the “Resistance Movement which took an 
active part in the war against Germany.’ 


(2) Cf. Oppenheim, op. cit., 7th ed., Vol. II, pp. 215-216 for details of how the 
Nazis also applied this practice in the 1941 Barbarossa Jurisdiction Order and the 
Wacht und Nebel decree. Acts carried out under this logic were judged to be war 
crimes by the Nuremberg Tribunal. 

Cf. War Crimes Reports, 12 (1949), p. 86; also section 37 of the British Military 
Manual, and U.S. War Department Rules of Land Warfare, 1940, No. 351. 

(3) Winston S. Churchill, The Second World War (London, 1948), Vol. III, 
pp. 197-198. 

(4) E.L. Woodward, British Foreign Policy in the Second World War (H.M.S.O., 
1962), p. 224. 


(5) The Times, 17 July 1944; Oppenheim, op. cit., 7th ed., Vol. II, p. 574, note 2. 
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These situations all created precedents which were to be strengthened 
by the growth of national liberation movements throughout the Afro-Asian 
world in ensuing years. At present therefore, there is wide recognition of 
the right of a people under occupation to form resistance movements and 
take up arms against the occupying power. 

The legal belligerent status of resistance movements was given full 
and unequivocal recognition in the 1949 Geneva Conventions. The Third 
Convention, in Article 4, declared that captured combatants entitled to 
Prisoner of War status include: 


Members of other militias and members of other volunteer corps, in- 
cluding those of organized resistance movements, belonging to a Party to the 
conflict and operating in or outside their own territory, even if this territory 
is occupied, provided that such militias or volunteer corps, including such 
organized resistance movements, fulfil the following conditions: 

(a) that of being commanded by a person responsible for his subor- 
dinates; ; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws 
and customs of war. 


These conditions are clearly fulfilled by the Palestinian Resistance 
organized within the Armed Struggle Command. Apart from the Command 
itself, each component movement has its own command responsible for 
its members, its own insignia, its arms are carried openly, and the Resis- 
tance as a whole has announced publicly that it adheres to the Geneva 
Conventions.® 

During the Second World War, Nazi conduct was contrary to the 
laws and customs of war in many respects. As a result of a Nazi refusal 
to respect the status of resistance movements, ‘conflicts of view arose as 
to the status of persons or groups who continued to resist locally through- 
out the remaining years of general hostilities elsewhere. Most of this guer- 
rilla activity was directed against the Axis occupation forces, and Ger- 
many ... treated guerrillas as illegitimate combatants.” In the closing 
stages of the Second World War, Nazi broadcasts went so far as to pro- 
claim that “all the rules of warfare are obsolete and must be thrown 
overboard.’”’ 

The adoption of the 1949 Geneva Conventions was a final rejection 


(6) Al Dustur newspaper (Amman), 9 May 1969, reported that the Palestinian 
Red Crescent informed the Swiss Foreign Minister of this intention. 
(7) Stone, op. cit., p. 565 and note. 
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by the world community of the Nazi interpretation of the laws of war. 
In theory the Israelis, as signatories of the Geneva Conventions, are sup- 
posed to abide by the high principles in them. The actual position is other- 
wise, for we find that the Israelis have revived the Nazi theory that it is 
unlawful to resist occupation, that guerrillas are “illegitimate combatants’ 
and that rules of warfare can be declared obsolete and thrown overboard 
if adherence to them is inconvenient. Thus, they refuse to recognize the 
prisoner of war status to which resistance fighters are entitled when cap- 
tured. This is a clear Israeli violation of Article 4 of the Third Geneva 
Convention. The illegality of this attitude was confirmed by the adoption 
of a resolution calling for recognition of Palestinian commandos’ prisoner 
of war status at the Istanbul Conference of the International Red Cross 
and Red Crescent Societies in September 1969.8 

There is some doubt as to the international legal status of private 
individuals who carry out acts of resistance on their own initiative without 
being members of an established resistance organization. In the Nazi-held 
territories of Europe, it became quite a common practice for ordinary 
citizens to seize any opportunity they could to damage the occupant, even 
if they did not belong to the official resistance. Since they are not subject 
to organizational discipline and do not wear insignia, they do not fulfil 
all the criteria laid down in Article 4 of the Third Geneva Convention. 
The Conference which adopted the four Geneva Conventions decided 
against conferring the right to prisoner of war status on civilian indivi- 
duals not in organized resistance movements, unless they take part in a 
levée en masse begun before the invader occupies their territory.° 

While individual, unorganized resisters are not granted prisoner of 
war status in international law, the Fourth Geneva Convention does lay 
down a certain minimum of protection for them on which there is no dis- 
pute. Article 5 requires that persons engaged in or suspected of activities 
hostile to the occupying power’s security, as well as persons detained as 
spies or saboteurs, shall nevertheless be treated with humanity, and in 
case of trial shall not be deprived of the rights of fair and regular trial 
prescribed by the Convention. This demonstrates that even persons who 
are not members of established resistance organizations are nevertheless 
entitled to basic human rights under international law. 


(8) Al Dustur, and other newspapers, 13 September 1969. 
(9) Oppenheim, op cit., 7th ed., Vol. Il, p. 373, note 3. 
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The use of torture, now a widespread practice in Israel as has been 
seen from earlier chapters, is a clear violation of the Third Geneva Con- 
vention on treatment of prisoners of war (in cases of members of resis- 
tance organizations) and of the Fourth Convention on treatment of civil- 
ians (in cases of unorganized resisters or suspects). Also to be counted as 
violations are prolonged detention or other punishments applied in penal 
institutions against those entitled to prisoner of war status, or without 
fair trial and humane treatment against any other persons detained by the 
occupation. One form of punishment frequently practised, as has been 
observed, is demolition by the Israeli authorities of houses where one 
of the dwellers is suspected of connection with the Resistance. These 
demolitions are carried out on the orders of the Israeli Defence Minister 
(General Dayan), summarily and without any trial to verify whether the 
suspicion is true, and no provision is made for alternative accommodation. 
Article 6 of the Charter of the Nuremberg International War Crimes 
Tribunal declared the “‘wanton destruction of cities, towns or villages or 
devastation not justified by military necessity’’ to be a war crime. The 
Tribunal judged the German Chief of Staff, General Jodl, to be a war 
criminal for having ordered the evacuation of inhabitants and destruction 
of houses in certain provinces of Norway.’° As is the case with General 
Dayan, General Jodl was motivated by a desire to combat resistance of 
the inhabitants to occupation. 

The resistance of the Palestinian people to Israeli occupation is there- 
fore recognized by international law as legitimate. Furthermore, the Is- 
raelis’ occupation of territory in their hands at present arose out of their 
acts of launching aggressive war in 1948 and 1967. This was defined by 
the Nuremberg Tribunal as the supreme international crime. It is a basic 
precept of law that legal rights cannot be acquired by the commission of 
an illegal act. From this it follows, accordingly, that the Israelis have 
not acquired legal rights from their acts of aggressive war and the sub- 
sequent occupation. In view of the illegal character of their occupation, 
they cannot lawfully claim even those rights to take measures for protect- 
ing the security of their occupation forces; rights which international law 
grants to an occupying power which has not gone to war illegally. The 
Israelis persist, nevertheless, in claiming such rights and more for them- 
selves both by their suppression of the population of the occupied terri- 


(10) Ibid., Vol. Il, p. 416. 
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tories, and by their allegations that neighbouring states are responsible 
for acts of resistance carried out in the occupied territories. 

There is no legal basis for such an allegation. For one thing, the 
Palestinian Resistance has demonstrated very clearly, in both words and 
actions, that it is entirely responsible for everything it does and is not 
answerable to any government. It arises from the Palestinian people and 
their national aspirations, and the Palestinian people are the sole authority 
which controls it. Furthermore, the Arab States, as their own spokesmen 
have often declared, are not responsible for ensuring the protection of 
Israeli forces engaged in illegal occupation. Even in the case of a legal 
occupation, international law does not grant the occupying power legi- 
timate sovereignty, but considers it to be temporarily in administration 
in occupied territory, and consequently responsible for maintaining its 
own security there. If, due to opposition of the territory’s rightful inhabi- 
tants, it is unable to maintain security for its own presence there (in this 
case illegal anyway), it has no legal grounds for blaming other states for 
its incapacity. 

Other states, if they wish, have the right to extend aid to resistance 
movements. For instance, the Allies during the Second World War gave 
help to the resistance movement in countries like France, Norway, Yugo- 
slavia or Greece. The legality of such aid is not questioned. If Hitler had 
alleged that the Allies had a duty to refuse aid to those resisting Nazi 
occupation, the Allies would doubtless have treated such an allegation 
with the contempt which it deserved. The parallel between Palestinian 
resistance to Israeli occupation and European resistance to Nazi occupa- 
tion was well illustrated by Lady Fisher of Lambeth, who wrote: 

When French men and women formed themselves into resistance groups 
to embarrass and resist the German forces occupying their land, we hailed 
them (quite rightly, I believe) as herces and heroines. Why therefore must 
Arabs, who try to do the same thing against enemy forces occupying their 
land, be referred to as ‘terrorists’ and ‘saboteurs’? Surely they are only 
doing what brave men always do, whose country lies under the heel of a 
conqueror ?11 

Lady Fisher’s words emphasize an important aspect of international 
law: that its principles must be universally and equitably applied. The 
principles of international law which have evolved regarding the right of 
resistance were not tailor-made to fit only the cases of European coun- 
tries under Nazi occupation; they are applicable to every country in the 


(11) Letter to The Times, 26 March 1968. 
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world that has been subjected to such an occupation. Many of them, 
indeed, such as those in the 1949 Geneva Conventions, were enunciated 
after the Second World War to demonstrate humanity’s total rejection of 
the sort of acts committed by the Nazis, and desire that such acts should 
never be repeated by anyone. 

The universally-applicable right of resistance renders it illegal for an 
occupying power to attempt to counter such resistance by reprisals against 
civilians either in the occupied territories or in neighbouring states. Article 
33 of the Fourth Geneva Convention specifically prohibits reprisals against 
civilians and their property in occupied territories. Attacks on civilians in 
neighbouring countries, apart from the fact that they are directed against 
persons not responsible for resistance in the occupied area and are there- 
fore ineffective, are also clear acts of aggression. They cannot be classed 
as legally justifiable reprisals, since acts of resistance to armed occupation 
are not illegal; on the contrary, it is the Israeli occupation which is illegal, 
since it arises from acts of aggressive war. In the present context, such 
Israeli attacks constitute violations of the armistice and cease-fire agree- 
ments. They have been carried out on many occasions, for example against 
Salt, Irbid, Kafr Asad and Ain Hazzir in Jordan, Al Hamma and Maysa- 
loun in Syria, and several villages in Southern Lebanon. The casualties in 
these attacks have been almost entirely civilians. 

The Israelis have attempted to justify these violations by claiming 
that acts of resistance are also violations of the cease-fire agreements. 
This logic is totally false. The Israeli violations are acts by a government 
which is a party to the cease-fire, whereas the acts of resistance are a 
spontaneous and natural response of any people under occupation, and an 
exercise of a legally-recognized right, by the Palestinians who are not a 
party to the cease-fire. The argument which equates the war crimes of the 
ageressor with the legitimate self-defence measures of his victim strikes 
at the very foundation of international law. It is an argument which all 
who uphold international law will reject, as they would have rejected 
any attempt to equate the acts of the Nazi occupation with the lawful 
struggle of, say, the French Maquis or the Yugoslav Partisans. 

The Israeli maintenance of the Nazi doctrine that resistance must be 
crushed no matter what violations of international law this involves, will 
inevitably lead to further bloodshed. How this bloodshed may be finally 
ended, through a solution that brings justice and accords with interna- 
tional law, will be considered in the remaining sections of this chapter. 
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2. External Proposals for a Solution 

Following the war of June 1967, the United Nations continued to act 
in much the same way as it had since 1947. For several months, sterile 
debates were accompanied by a total failure to condemn the aggressor 
or to lay down principles that accorded fully with justice.” Some mild 
resolutions were passed: one by the Security Council, calling for respect 
for the safety, welfare and security of the inhabitants of areas where 
military operations had taken place, and the return of the displaced per- 
sons to their homes,?* and two by the General Assembly calling on the 
Israelis to desist from any action to change the status of Jerusalem.** All 
these three resolutions were disregarded by the Israelis, and no effective 
enforcement action was taken. In particular, the United Nations failed to 
live up to its avowed principles in this essential point: namely, that on 
the basic legal and moral issue of the Israeli launching of a war of aggres- 
sion and seizure of large areas from the territories of U.N. Member States, 
the United Nations debates were sterile and failed to face up courageously 
to the fact that aggression had been committed. A Special Session of the 
General Assembly failed to adopt a resolution, and the 23rd Ordinary 
Session of the Assembly referred the matter to the Security Council. 


From the minute the issue came before the Security Council, the repre- 
sentative of the United States of America stiffened the already hard attitude 
he had maintained during the debates in the General Assembly, for no other 
reason than to support Israel by means of clever, lucid, camouflaged phrases.1® 


The chances of the Security Council adopting any constructive at- 
titude, in view of this stand by at least one of its permanent members, 
were thus virtually non-existent from the start. 

Neither a draft resolution proposed by Mali, Nigeria and India, nor 
an alternative one proposed by the United States, secured adoption. After 
lengthy debating, a resolution proposed by the United Kingdom was 
unanimously adopted by the Council on 22 November 1967.** Essentially, 
this resolution, in one interpretation or another, was to form the basis of 
the various plans put forward by outside parties since then, for a so- 
called “‘peace settlement’ of the Palestine question. It is necessary, there- 
fore, to examine this resolution in detail in order to understand the 


(12) For details of these debates, see Nasser, op. cit., pp. 30-45. 
(13) Res. 237 (1967). 

(14) Resolutions 2253 (ES-V) and 2254 (ES-V). 

(15) Nasser, op. cit., p. 35. 

(16) Res. 242 (1967). 
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whole matter of the legality or otherwise of ‘peaceful solutions” which 
outside parties are endeavouring to impose on the Palestinian people. 

By the 22 November Resolution, the Security Council paid lip service 
to certain principles: “The inadmissibility of the acquisition of territory 
by war and the need to work for a just and lasting peace, ... and that 
all Member States in the acceptance of the Charter of the United Nations, 
have undertaken a commitment to act in accordance with Article 2 of 
the Charter.’ This Article specified that U.N. members should settle dis- 
putes by peaceful means and refrain from the threat or use of force 
against the territorial integrity or political independence of any state. 
While the reaffirmation of such principles by the Security Council sounded 
pleasant, it was meaningless, since the Council took no decision to con- 
demn the Israelis for violating these principles, or to ensure respect for 
them in the future. 

On the contrary, the whole basis of this Resolution was that the 
aggressor should not be condemned for his acts of aggression, but should, 
rather, be allowed to commit these acts with impunity. This attitude of 
the Security Council is clear from the fact that the wording of its Reso- 
lution draws no moral distinction between aggressor and victim. Thus, 
in operative paragraph 1 of the Resolution, the Council “‘affirms that the 
fulfilment of Charter principles requires the establishment of a just and 
lasting peace in the Middle East which should include the application of 
both the following principles: 

(1) Withdrawal of Israeli armed forces from territories occupied in 
the recent conflict; 

(II) Termination of all claims or states of belligerency and respect 
for and acknowledgement of the sovereignty, territorial integrity and polli- 
tical independence of every State in the area and their right to live in 
peace within secure and recognized boundaries free from threats or acts 
of force.” 

Operative paragraph two demonstrates the same moral myopia, for 
in it the Council “affirms further the necessity: 

(A) For guaranteeing freedom of navigation through international 
waterways in the area; 

(B) For achieving a just settlement of the refugee problem; 

(C) For guaranteeing the territorial inviolability and political inde- 
pendence of every State in the area, through measures including the 
establishment of demilitarized zones.” 
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In the third operative paragraph, the Council requested the Secretary 
General “to designate a special representative to proceed to the Middle 
East to establish and maintain ccntacts with the States concerned in order 
to promote agreement and assist efforts to achieve a peaceful and accepted 
settlement in accordance with the provisions and principles in this resolu- 
tion.”’ The fourth operative paragraph required the Secretary General to 
report progress to the Council. 

The first and second operative paragraphs purport to outline the 
terms of the peace settlement, rather than generalities or procedural 
matters, and so it is these two paragraphs that require the most serious 
attention. They are characterized by the distorted logic so prevalent in 
U.N. circles, namely that the way to solve a conflict between justice and 
injustice is to try to take a ‘‘neutral’’ position of compromising between 
them. Invariably, in any such compromise, it is justice which is sacrificed, 
because justice is an absolute. It is impossible to reach a compromise 
which is “somewhat unjust,” and at the same time maintain that justice 
has been upheld. 

Yet this is precisely what the Security Council’s Resolution 242 
tries to do. It is allegedly in favour of “‘a just and lasting peace;”’ it seeks 
to correct one injustice by calling in vague terms for “‘withdrawal of Is- 
raeli armed forces from territories occupied in the recent conflict; but 
in the same breath calls for the perpetuation of an even more glaring 
injustice, the situation arising from the Israeli war of aggression of 1947- 
48. There is little doubt as to the real meaning of the second part of 
operative paragraph one; behind its fine-sounding verbal camouflage of 
sovereignty, territorial integrity, political independence or ‘right to live 
in peace’ it is an attempt to coerce the Arab States into surrendering the 
rights of the Palestinian people, in exchange for evacuation from terri- 
tories seized by the Israelis in June 1967. By calling on the Arab States 
to end the state of belligerency, to acknowledge the racialist Israeli State’s 
“sovereignty, territorial integrity, political independence and right to live 
in peace’ on land to which it has no title, the Security Council struck a 
serious blow against several principles of international law. For, by 
voting for the legitimization of the Israeli State and its pre-1967 terri- 
torial seizures, the Security Council was declaring that might is right, 
and that international law should be waived before the violence of a 
conqueror. It was also maintaining that the right of a dispossessed people 
to self-determination in their ancestral homeland should be disregarded, 


189 


and a state based on racial discrimination should be tolerated. All these 
attitudes expressed by the Security Council in this Resolution are diame- 
trically opposed to international law as it has developed in our present 
age. By hiding this illegality behind legal phrases like sovereignty, terri- 
torial integrity and political independence, the Security Council hoped 
that the world would be deceived into accepting it as legal. Even so 
might the appeasers of 1938 have pleaded for acknowledgement of the 
Nazi State’s sovereignty, territorial integrity and political independence 
and its right to “‘live in peace’ within the “secure and recognized boun- 
daries’” of Austria and Czechoslovakia. 

Both these two operative paragraphs implicitly base their logic on 
the theory that aggressors should be appeased rather than condemned or 
punished for their crimes. It has been noted above that the June war, 
whose resultant crisis the Security Council was called to resolve, was an 
ageressive war launched by the Israelis. Far from condemning or imposing 
sanctions on the Israelis for their aggression, which would have been the 
Council’s proper course according to its responsibilities under Chapter 
VII of the Charter, the Council in this Resolution proposed to reward 
them by calling on the victims to make concessions. 

In addition to the Security Council’s call for the renunciation of the 
Palestinians’ inalienable rights, the Resolution also instructed the Arab 
States to reward the aggressor with other concessions. Thus, in operative 
paragraph two, the Council completely accepted the aggressor’s tenden- 
tious interpretations on the navigation question, and told the Arab States 
to yield their legally-defensible rights on this issue. In order to guarantee 
“the territorial inviolability and political independence’ of states, the 
Council proposed “measures including the establishment of demilitarized 
zones. It should be pointed out that the Arab States have posed no threat 
to any State’s “territorial inviolability and political independence’ (legal- 
ly-acquired or otherwise), but on three occasions have had to fight defen- 
sively against Israeli aggressive wars. The last occasion resulted in severe 
Israeli encroachments on the territorial inviolability of Arab States—en- 
croachments which still continue without any serious move by the Security 
Council to fulfil its responsibilities. On whose territory, it may be asked, 
are such demilitarized zones to be established? And what guarantee, if 
any, does the Council envisage to prevent Israeli encroachment and asser- 
tion. of sovereignty over these zones, as happened with such zones on the 
Syrian, Jordanian and Egyptian Demarcation Lines from 1948 to 1967? 
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In the light of all this whittling away of the basic principles of inter- 
national law, the call in operative paragraph two for “a just settlement 
of the refugee problem” is clearly revealed as simply another verbal de- 
ception, a smokescreen behind which the Council hoped the Palestinian 
people’s legitimate rights could be liquidated with impunity. The Resolu- 
tion, very discreetly, does not define what such a just settlement could be, 
for the obvious reason that, if it is to be really just, it would be diame- 
trically incompatible with the other provisions of the Resolution. A just 
settlement of the refugee problem involves not only the Palestinians’ ina- 
lienable right of return, as affirmed by the General Assembly in Resolu- 
tion 194 and subsequent resolutions, but also their right to self-deter- 
mination, in accordance with the U.N. Charter, in the whole of their 
historic homeland, and to live under a system free from racial discrimina- 
tion, in accordance with the principles in the Universal Declaration of 
Human Rights, the Genocide Convention, the Convention for the Eli- 
mination of All Forms of Racial Discrimination, and other international 
instruments including U.N. resolutions condemning racialism. 

No such just settlement is envisaged in Security Council Resolution 
242. Quite the reverse: the Resolution envisages the perpetuation of the 
racialist Israeli State on Palestinian territory, and its strengthening with 
a form of recognition extorted from Arab States. Under such terms, a 
just settlement of the refugee problem, or indeed any other problem 
arising from Zionist aggression, is manifestly unattainable. This supposed 
guarantee of refugee rights in the Security Council’s Resolution is as 
meaningless as the guarantee of “‘civil and religious rights” in the Balfour 
Declaration. Both the Security Council Resolution and the Balfour De- 
claration were documents drafted by the British Government with the 
aim of deceiving public opinion, while the people of Palestine were to 
be despoiled of their rights in accordance with the interests of the impe- 
rial powers and their Zionist allies. 

A further deception was perpetrated in this Resolution, which has 
apparently escaped the attention of those Arab circles who claim the 
Resolution offers a chance of a “reasonable settlement.” It is argued by 
some quarters that although the Resolution is in many ways inadequate, 
it should be accepted because it offers the Arab States a chance of 
“liquidating the consequences of aggression,’ that is, of recovering the 
territories the Israelis seized from them in June 1967. How realistic is 
this attitude? It has probably been put in its best perspective by a poli- 
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tical journal from Britain, the country sponsoring the Resolution, thus: 
“On the central issue of Israel’s withdrawal it compromises between the 
vagueness of the American resolution and the precision of the Afro-Asian 
one. The resolution calls for the withdrawal of Israeli armed forces from 
territories occupied in the recent conflict. Lord Caradon’s last-ditch battle 
was his successful rejection of a Russian effort to insert ‘all the’ before 
the word ‘territories.’ With the Egyptians signifying assent, the Russians 
then voted the straight Caradon line. The Indian delegate had made the 
point that by withdrawal he understood ‘total’ withdrawal. Lord Caradon 
did not agree.’*7 Thus, from Lord Caradon, the distinguished represen- 
tative of the United Kingdom who proposed the Resolution, we have the 
admission that the Israeli withdrawal clause is nothing more than a con- 
fidence trick. 

By its failure to condemn aggression, and its call to the victims to 
appease the aggressor by concessions, the Security Council fell lamentably 
short of the standards enunciated in the words of the U.N. Secretary Gen- 
eral. After the June war, U Thant declared: 


There is the immediate and urgently challenging issue of the withdrawal 
of the armed forces of Israel from the territory of neighbouring Arab States 
occupied during the recent war. There is near unanimity on this issue, in 
principle, because everyone agrees that there should be no territorial gains 
by military conquest. It would, in my view, lead to disastrous consequences 
if the United Nations were to abandon or compromise this fundamental 
principle ... It is indispensible to our international community of States—if 
it is not to follow the law of the jungle—that the territorial integrity of 
every State be respected, and the occupation by military force of the territory 
of one State by another cannot be condoned.18 


By adopting that Resolution on 22 November 1967, the U.N. Security 
Council turned its back on respect for basic principles of international 
law, and in fact adopted a position of compromise between international 
law and the international crime of launching aggressive war. No legal 
body can long maintain its authority if it compromises between law and 
crime, and it is actions such as the Security Council’s adoption of Resolu- 
tion 242 that have seriously undermined what moral and legal authority 
the United Nations once possessed. 

It has been argued that, since the Security Council is a supreme 
authority, it is not subject to the rule of law, but is itself vested with the 
powers to make or change the law. Thus we find it argued that, whereas 


(17) The Economist, 25 November 1967. 
(18) U.N. Doc. A/6701/Add. 1, pp. 20-21. 
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under the League of Nations, power was theoretically subject to the rule 
of law, ‘in the Charter of the United Nations we now find the opposite 
principle, that law is subordinate to power. Insofar as the five principal 
States can agree among themselves they are not limited by law in any- 
thing which they may decide to do, and the rest of the world is pledged 
to obey.’’?° The theory that international law should be governed not by 
the democratic principle but by a despotic oligarchy has on occasions 
found support in the attitudes and actions of the Security Council’s per- 
manent members. However, the limitless application of this theory is 
highly questionable, even according to international law as it is at present 
constituted. 

Where a system of law is regulated by a constitution, any authority 
of that system, whether legislative, executive or judicial, has power to act 
according to the terms of that constitution. If it exceeds the terms of the 
constitution, it may be said to have acted illegally. There is no absolute 
authority in any constitutional legal system, since the function of a consti- 
tution is to define the limits of an authority’s powers. 

The constitution of the United Nations legal system is the U.N. 
Charter. The Security Council, like other organs of the United Nations, 
has powers to act according to the functions granted to it in the Charter. 
These powers are certainly very wide (excessively so, in the view of many 
writers), but they are not unlimited. Thus, U.N. members ‘‘confer on the 
Security Council primary responsibility for the maintenance of interna- 
tional peace and security,’ in which it “acts on their behalf,” and indeed 
must “‘act in accordance with the Purposes and Principles of the United 
Nations.” (Article 24). Members “agree to accept and carry out the deci- 
sions of the Security Council in accordance with the present Charter,’ 
(Article 25) with the implication that members are not so bound where 
a Council decision does not accord with the Charter. 

Chapter VI of the Charter authorizes the Council to call upon parties 
to a dispute to settle it, to investigate such a dispute, and make recommen- 
dations as to a settlement. Chapter VII gives it wider powers, but at the 
same time, more detailed responsibilities, regarding any ‘‘threat to the 
peace, breach of the peace, or act of aggression.” Its prime task, according 
to Article 39, is to “make recommendations, or decide what measures 
shall be taken in accordance with Articles 41 and 42, to maintain or 
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restore international peace and security.” Article 41 provides for “mea- 
sures not involving the use of force’ and Article 42 for forceful measures. 

The Charter demonstrates that the Security Council’s functions have 
two important characteristics. First, the Council must act according to the 
Purposes and Principles of the United Nations, since it acts on behalf of 
the Organization’s members. Secondly, the Council has the prime respon- 
sibility for maintaining or restoring international peace and security. 

Among the Purposes and Principles of the United Nations listed in 
Chapter I of the Charter are “to take effective collective measures for the 
prevention and removal of threats to the peace and for the suppression of 
acts of aggression or other breaches of the peace;’’ and “‘to develop friend- 
ly relations among nations based on respect for the principle of equal 
rights and self-determination of peoples.” The Security Council’s actions 
have not accorded with either of these two purposes. In the first place, 
the Israelis were guilty of a very clear act of aggression in invading and 
seizing the territories of Arab States in June 1967. At no time has the 
Security Council done anything effective to suppress that act of aggres- 
sion, nor to counteract the continual threats to the peace that Israeli poli- 
cies involve. Resolution 242, with its requirement that the Israeli State 
should be acknowledged within secure and recognized boundaries on 
territory to which it has no legal claim, is a clear violation of the U.N.’s 
principle of respect for self-determination of peoples, in this case the 
Palestinian people. To affirm a racialist state’s so-called “right to live in 
peace” is manifestly contrary to the Preamble of the Charter, which 
reaffirms “faith in fundamental human rights, in the dignity and worth of 
the human person, in the equal rights of men and women and of nations 
large and small.’’ 

The fact that Resolution 242, far from suppressing aggression, actually 
encouraged it by awarding concessions to the aggressor, demonstrates that 
the Security Council did not live up to its responsibilities under Chapter 
VII of the Charter. Encouragement of aggression cannot by any stretch 
of the imagination be termed a good way of maintaining or restoring 
international peace and security; on the contrary, it is the surest method 
of ensuring that international peace and security suffer a total collapse. 

By its adoption of Resolution 242 and by its other actions (or lack 
of them) following the June war, the Security Council has departed from 
the Purposes and Principles of the United Nations and has failed to dis- 
charge its task as the guardian of international peace and security. It is 


194 


thus correct to maintain that it has acted illegally, or contrary to its 
constitution, the U.N. Charter, in regard to the Palestine question. The 
Palestinian people are therefore under no obligation to conform to its 
recommendations. 

It is not proposed here to go into details of all the various “peace 
plans” based on Resolution 242 and put forward by various quarters. In 
the first place, these plans have been so numerous and verbose that they 
would fill a large volume by themselves. In the second place, since Reso- 
lution 242 rests on such an unsound legal basis, it follows that any plans 
founded on it can also make no claim to legality. It is, however, of some 
value to examine some of the moves made by certain quarters on an 
official level with a view to implementing the Resolution. 

The Resolution itself provided, in operative paragraph three, for the 
appointment of a special representative of the Secretary General whose 
task, broadly, was to make contact with different parties in an effort to 
facilitate implementation. Dr. Gunnar Jarring, the Swedish Ambassador 
to the Soviet Union, was appointed for this purpose. The story of his 
long odyssey, in which he journeyed back and forth between Nicosia, 
Amman, Cairo, Jerusalem and New York, merely demonstrated how 
the talents of a diplomat of integrity can be wasted fruitlessly when he 
is given a hopeless mandate by the United Nations. Since the Resolution 
whose implementation he was to assist took no account of the Palestinians, 
who are primarily concerned in the matter, his mission was doomed to 
failure from the start, even though it was given the wholehearted co- 
operation of the Jordanian and U.A.R. Governments and the somewhat 
reluctant lip-service of the Israelis. 

At the close of 1968, it became apparent that Dr. Jarring’s mission 
was not producing concrete results.?° The idea of some type of interven- 
tion by the major powers to strengthen his mission came increasingly to 
the fore. Mr. Charles Yost, following the announcement of his appoint- 
ment as United States representative at the U.N., called for joint colla- 
boration between the Soviet Union and the United States to impose a settle- 
ment on the Middle East. He expressed the view that such a settlement 
should come through “a United Nations initiative supported by the Great 
Powers. The really vital interest of both the United States and Russia 
is to remove the grave threat to their own security which the present 


(20) Cf. Financial Times, 12 November 1968, and editorial in Washington Post, 
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situation poses,” Mr. Yost added.?? This was accompanied by hints of 
a new Soviet initiative, in accordance with the Security Council Resolu- 
tion, to overcome the “deadlock.’’?? Shortly afterwards, it was reported 
that a Soviet proposal for four-power talks on the Middle East was being 
considered by the United States, Britain and France, and the Soviet Am- 
bassador in London handed the British Foreign Secretary a suggestion 
for a ‘stage by stage implementation of the Security Council Resolution.’”* 
The Soviet plan was stated to “envisage the sending of U.N. troops to 
the Middle East.’’** A French proposal for Big Four talks was subsequently 
accepted by the United States,?° and these talks were started officially with 
meetings of the Soviet, American, French and British Ambassadors at 
the U.N. These contacts were from time to time supplemented by Big 
Two discussions between the Soviet Union and the United States. 

In view of the close secrecy which has surrounded these talks, the 
ground which has been covered, up to the time of writing, can only be a 
matter of speculation. All that is definite is that the major powers have 
been attempting to work out a formula on the basis of the Security Coun- 
cil Resolution. Apart from the Resolution’s inadequacy as a basis for 
restoring peace in the Middle East, the competence of the Big Four 
to play the role of peacemakers needs to be seriously questioned. Let us 
examine their past records. 

Britain, as is well known, was the imperial power whose leaders 
gave Zionism its first public endorsement in the Balfour Declaration. 
Throughout the Mandate period, British rule in Palestine enabled Zionist 
colonizers to settle, arm themselves and establish a position of strength, 
without which it would have been impossible for them to found their 
racialist state. In ensuing years up to this day the British Government 
supplied arms to the Israelis, and joined them in the Tripartite invasion 
of Egypt in 1956. During the June war, the British Government gave full 
endorsement to the Israeli position over the navigation question and other 
issues. They have given no indication of any significant policy change 
since then. 

The United States gave considerable support to Zionism during the 
closing years of the British Mandate, and played the leading part in 
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pressing the Zionist case for partition at the U.N. in 1947. With the ex- 
ception of a brief period following the Tripartite invasion of Egypt, the 
United States has given solid political support to the Israeli State, in 
particular after the June war. It has also consistently supplied the Israelis 
with arms, including napalm and, more recently, Phantom fighter-bombers, 
and has now replaced France as the main source of supply. 

France, for a considerable period particularly during the Algerian 
war years, became known as Israel’s closed ally and main arms supplier. 
The Israeli atomic energy project is said to have been built up largely 
through French help, and the Mirage jet was the Israeli Air Force’s most 
important aircraft during the June war. After that war, there was a sig- 
nificant shift in French policy, with President de Gaulle imposing a partial 
embargo on arms shipments to Israel, which was made total following 
the Israeli attack on Beirut airport. The reason for this shift was the 
perfectly correct assessment of the French Government that the Israelis 
were the aggressive party in the June war. It was nevertheless not accom- 
panied by any awareness, on the governmental level, of the rights of the 
Palestinians or the illegal racialist character of the Israeli State, although 
such an awareness has begun to be felt among the more enlightened sec- 
tions of French opinion. French official policy is still to maintain the 
so-called “‘right to exist’ of the racialist State, but this is accompanied 
by a demand that it confine itself to its pre-1967 limits. 

The Soviet Union has vacillated between two policies on the Middle 
East. Initially, in accordance with the teachings and internationalist spirit 
of Marx and Lenin, it opposed Zionism which it regarded as a reactionary 
chauvinistic force that divided Jewish workers from their Gentile fellows 
and removed them from the class struggle in their countries. Immediately 
after the Second World War, there was a tendency for Soviet policy in 
the Middle East to collaborate with the United States. This led to a joint 
campaign by the two powers to sponsor the Zionist case for partition at 
the U.N. The United States and the Soviet Union were the first two 
powers to recognize the Israeli State immediately after its establishment. 
The Soviet Union still has not withdrawn this recognition, despite its 
clear incompatibility with principles of egalitarianism and socialism on 
which Soviet policy is supposedly based. In the 1948 war, the United 
States and the Soviet Union, and Czechoslovakia with Soviet encourage- 
ment, were the principal sources of arms for the Israelis. After that war, 
the Soviet Union gradually shifted its position away from supporting the 
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United States’ ally Israel, as the cold war intensified. However, the basic 
Soviet policy of supporting the racialist state’s “right to exist’ and of 
disregarding the Palestinian people’s rights to self-determination has re- 
mained unchanged, despite Soviet expressions of verbal support and sup- 
plies of arms to certain Arab Governments. 

Since the time of the Cuban missile crisis, there has been a steady 
thaw in the cold war and an increasing rapprochement between the Soviet 
Union and the United States in the framework of “peaceful coexistence.” 
This has generally taken the form of tacit, unpublished “understandings 
whereby each recognizes the other’s sphere of influence—Latin America 
for the United States, Eastern Europe for the Soviet Union, for instance. 
This trend was less noticed in the Middle East than elsewhere, because 
spheres of influence were less clearly demarcated and, at least until after 
the June war, were still the subject for bargaining. A significant stage in 
US.-Soviet collaboration appears to have been the Glassboro Summit 
meeting of Mr. Johnson and Mr. Kosygin. No details are yet known of 
the secret agreement reached between these two statesmen on the destinies 
of the Middle East, without consulting the Arabs, except that they both 
agreed the racialist Israeli State should be preserved.” 

This Soviet attitude of accord with the United States, together with 
the failure to withdraw recognition of Israel or to acknowledge and support 
the Palestinians’ legitimate resistance struggle, calls into question the 
verbal support of Soviet leaders for the Arab cause. Nor are arms sup- 
plies to the Arab States any proof of Soviet sincerity. Britain, and even 
the United States, have on occasions supplied arms to some Arab States, 
without following a policy of loyal support for Arab rights. 

Thus, all the four major powers engaged in discussions to help im- 
plement the Security Council Resolution have played an important part 
in creating or strengthening the racialist Israeli State, and they are all 
agreed in their desire to preserve it. None of them have shown any 
readiness to accept the Palestinians’ right of self-determination. Their talks 
have been carried on without consulting the Palestinians or considering 
their interests; although it is the Palestinians who are most concerned in 
the whole issue. It is, after all, they and their land whose future is at stake, 
and it is the denial of their rights in their land which lies at the root of 
the problem. 


(26) See account of Glassboro meeting and President Johnson’s subsequent broad- 
cast in Keesing’s Contemporary Archives, p. 22180, 29 July-5 August 1967. 
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Apart from the fact that all the Big Four, because of their past 
records, are unfit to play any part in resolving this problem, their dis- 
cussions and any decisions they may reach behind the Palestinians’ backs 
are in no way binding. Indeed, this procedure of four major powers sitting 
in a secret cabal to settle the future of another nation without the latter’s 
consent is reminiscent of another “‘Big Four’ decision—reached at Munich 
on 29 and 30 September 1938, between Britain, France, Germany and 
Italy. Then, it was the fate of the Czechoslovak people and their homeland 
that was decided. “Nor were the Czechs themselves allowed to be present 
at the meetings. The Czech Government had been informed in bald terms 
on the evening of the 28th that a conference of the representatives of the 
four European Powers would take place the following day. Agreement 
was reached between ‘the Big Four’ with speed.’’?? The result was the 
dismemberment of the Czechoslovakian homeland as a “‘peaceful settle- 
ment’ of the problem posed in Europe by Nazi territorial expansionism. 

Human memories are short. The shadow of Munich has faded behind 
more than three decades, and plausible-sounding arguments are advanced 
in favour of repeating its performance in the Middle East. We are told, 
for instance, that it is worth sacrificing the rights of the small, uninflu- 
ential Palestinian people as the price to avoid a third world war. Yet 
this “third world war’ possibility, presumably to be fought out between 
the United States and the Soviet Union, is extremely far-fetched, as the 
two supposed antagonists, despite their past rivalry, are now on excellent 
terms with each other. They are coexisting peacefully together with great 
enthusiasm, and are in accord on their Middle East policies on such 
essentials as their desire to arrange their spheres of influence in the 
region, to preserve the Israeli State, and to deny Palestinian self-deter- 
mination. The chance of a U.S.-Soviet war now is about as great as would 
have been the likelihood of a Franco-British war immediately after the 
signing of the Sykes-Picot Agreement. 

Likewise, we are told that a “‘Big Four’ guarantee is the only hope 
of preventing prolonged bloodshed in the Middle East. What happened 
to a similar guarantee, the 1950 Tripartite Declaration? Two of its sig- 
natories, Britain and France, helped Israel launch an invasion in 1956 
against Egypt, and the third guarantor, the United States, has been the 
most persistent encourager of Israeli aggression, particularly during and 
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since the June war. The Tripartite Declaration was not intended to 
guarantee peace, but only to protect the Israeli State’s hold over territory 
it had then seized, for when it expanded beyond that territory, the tri- 
partite “‘guarantee’’ of Middle East frontiers was quietly dropped. We 
hear the argument, however, that by adding the Soviet Union to the ori- 
ginal signatories of the “guarantee,” it can then be made watertight. Yet, 
even assuming the Soviet Union had honest intentions in signing such a 
guarantee, can we imagine it going to war, if necessary, to enforce it against 
the combined might of the Western imperial powers? 

The Munich Agreement, it should not be forgotten, was also a 
“peaceful settlement,’ designed to prevent the outbreak of the Second 
World War. The “peace for our time’ proclaimed by the British Prime 
Minister Chamberlain lasted for one year. To attain this, the rights of 
a small people in their ancestral homeland were sacrificed. The aggressor 
was appeased with territorial concessions. The Munich Agreement was 
a cast-iron guarantee of peace, underwritten by the four most powerful 
European States of that time. The adoption of a similar formula to solve 
the Palestine problem would produce similar interesting results. 


3. The Palestinian People’s Solution 

A European historian wrote of the 1930’s: “The reign of interna- 
tional law was brought to an abrupt close. The prevailing fashion of the 
unilateral repudiation of treaties rode roughshod over the sanctity of 
covenanted agreements. From a dream of universal peace men suddenly 
awoke to the crude realities of naked aggression.”?° The cause of this 
development was a series of acts of appeasement towards aggressors, who 
were able to seize territory with impunity. The description could aptly 
be applied to the present. 

The Munich Agreement was only one incident in this process of 
deterioration of international law, which also included such acts as the 
Japanese invasion of Manchuria, the Italian invasion of Abyssinia, and 
eventually the Nazi invasions of several European countries. Each time 
an act of aggression was committed with impunity, the aggressors were 
tempted to go further. Thus, the Nazi seizure of Czechoslovakia was only 
the preliminary phase of further expansion, destruction of populations of 
the seized territories, and the establishment of German settlers in their 
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piace. In Hitler’s words: “The aim of National Socialism must be to 
secure for the German people an extension of the space in which our 
people must live.’’?® The Israeli policy of territorial expansion, expulsion 
of the Arab population and establishment of Zionist settlers on their soil, 
is so close an imitation of Nazi policy, that the Palestinians, and Arabs 1n 
general, cannot afford to ignore the historical parallels of their situation 
with that of Europe in the 1930’s. It is in the light of the lessons of his- 
tory, therefore, that the Palestinian people’s attitude to peace in the Middle 
East merits consideration. 

The parallels must not, however, be oversimplified. There are dif- 
ferences between Czechoslovakia in 1938 and Palestine today. For one 
thing, the process in Palestine has gone further: the aggressor state is more 
firmly established, the rightful population is already largely dispossessed. 
This, if anything, renders the situation even more serious. Israel is not 
directly represented, as Germany was at Munich, at the Big Four talks, 
but only indirectly, through its principal ally and backer, the United 
States. Likewise, the Israeli State does not commit acts of aggression 
purely on its own account as Nazi Germany did at least initially, but as 
part of a world-wide pattern of imperial domination. The symbiotic rela- 
tionship between Zionism and imperialism is the key to understanding 
this. The Israel-U.S. relationship also enables one to realize the truth 
behind the so-called Israeli “opposition” to the Big Four talks and ap- 
parently lukewarm attitude to the Security Council Resolution. Israeli de- 
clarations of opposition to “solutions imposed from outside the Middle 
Fast region’ are too strident to be convincing. They are motivated by two 
considerations: first, the well-known technique of seeming intransigent 
in order to extract more advantageous terms (Hitler also used this imme- 
diately before Munich);*° and secondly, in the hope of inducing a Pav- 
lovian reaction of acceptance of a Big Four settlement on the Arab side, 
on the theory that “if the enemy is opposed to it, it must be a good thing.” 
This psychiatric prediction applied only too accurately to the reaction of 
some Arab circles. 

A further difference between the two situations is that the Palestinians 
are aware of the past lessons of history, and are mobilized in armed 
resistance. The Palestinian people’s resistance and their attitude to peace 
are based on the same principle as that embraced by the European 
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resistance movements which fought against Nazi occupation during the 
Second World War. This principle is that peace must be on a just and 
durable basis, and this can only be achieved by eradicating those factors 
which caused war. Aggression, in short, must be eliminated, not appeased. 

The Palestinian people and their resistance organizations have rejected 
the Security Council Resolution and all plans inspired by it, because that 
Resolution and those plans represent an appeasement of aggression. In 
calling for an acknowledgement of the Israeli State within secure and 
recognised boundaries, the Resolution proposes awarding the aggressors 
the fruits at least of their 1947-48 aggression, if not all the fruits of the 
1967 one. It must be stressed that the extent of territory concerned is not 
the essential fact, but the principle; for once the principle is accepted 
that aggression should be allowed, the aggressor, on that basis, will 
proceed to further conquests when he is ready. Hitler did not receive the 
whole of Czechoslovakia by the Munich Agreement, but once that Agree- 
ment established his “‘right’’ to seize other people’s territory, he used it 
as his “legal” basis for further seizures. Theft is still theft, whether the 
sum involved is one dollar or a million. If the Israeli ‘‘right’’ to seize 
any part of Palestine, however small, is once admitted, this will herald a 
long period of Israeli territorial annexations in the Middle East, and 
will endanger the security of all Arab countries within reach of Israel! 
armed forces. 

In the light of these facts, the Palestinian National Council has de- 
ciared that ‘the Palestinian cause in the present phase is facing the dangers 
of being liquidated for the interests of Zionism and imperialism through 
the Security Council Resolution of 22 November 1967 and all so-called 
peaceful solutions and liquidation plans proposed, including the Soviet 
plan which aims at laying down a timetable for the implementation of the 
Security Council Resolution.” 

While exposing the illusory “peaceful solution’ of Resolution 242, 
the Palestinian National Council, the most broadly representative body of 
the Palestinian people, also laid down the criteria for the attainment of 
genuine peace. It declared: 


The Arab Palestinian people resolutely reject all liquidatory resolutions 
and plans including the Security Council Resolution of 22 November 1967 
and the Soviet plan and any other plans. The Palestinian people, in their 
bitter struggle to liberate their homeland and return to it, aim only at the 
establishment of a free democratic society in Palestine for all Palestinians, 
Muslims, Christians and Jews, and the redemption of Palestine and her 


202 


people from the domination of world Zionism, since that is a reactionary 
religio-racialist movement with fascist roots, organically linked to world 
imperialism.®1 


Since a peace settlement based on appeasement would be unsatis- 
factory and short-lived, the Palestinian people, led by their Resistance, 
have resolved that the future peace of the Middle East must be a peace 
based on respect for the highest principles of international law. There is 
nothing at all ambiguous about this. The Palestinian Resistance has out- 
lined in detail how true peace must be established, and the correct prin- 
ciples are clearly defined in numerous solemn international documents. 
Let us examine the Palestinian approach to peace in the light of the 
principles of international law. 

In one of its early statements, Fateh, the largest commando organiza- 
tion, gave an indication of the peace programme of the Resistance. Refer- 
ring to its conduct of armed struggle against occupation, Fateh declared: 


This undermining of the Israeli Zionist existence will continue until 
Palestine has been restored to its rightful owners, the Palestine Arabs, who 
have lived on this land alongside the Jewish minority uninterruptedly for 
4,000 years. 

Al-Fateh, the Palestine National Liberation Movement, wishes to point 
out, however, that its operations—which today enjoy the support of the 
entire Palestinian people—are in no way aimed at the Jewish people as such 
with whom they lived in harmony in the past for so many centuries. Nor 
does it intend to ‘push them into the sea.’ This resistance and the liberation 
movement Al-Fateh is coordinating is aimed solely at the Zionist-military- 
fascist regime which has usurped our homeland’ and expelled and repressed 
our two million people, condemning them to a life of destitution and 
misery ... 

The movement Al-Fateh is leading is the organized expression <of this 
people’s liberation struggle whose counterparts are to be found throughout 
the world, wherever fascist and imperialist aggression is being waged—in 
Vietnam, South Africa, Angola, Bolivia or elsewhere. In occupied Palestine 
as in these countries, the humble, ordinary subjugated people are taking up 
arms in self-defence and for the eventual liberation of their homeland ... 

And they also know that on the day the flag of Palestine is hoisted ovex 
their freed, democratic, peaceful land, a new era will begin in which the 
Palestinian Jews will again live in harmony, side by side with the originai 
owners of the land, the Arab Palestinians.32 


In a subsequent publication, Fateh published this more detailed state- 
ment of its position: 


After being expelled from their homeland, and having lived for 20 
years.in camps in the most humiliating way, our people are now taking up 
arms to defend their interests. All political means have been exhausted. 


(31) Council statement issued at Cairo Congress, 1-4 February 1969. 
(32) Press: Release No. 1, issued by Fateh Information Section, January 1968. 
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Although our rights have been recognized almost unanimously by the General 
Assembly of the United Nations, and on several occasions, Israel has refused 
to carry them out. No other way remains for us. 

Peace is the final objective of our people. But this peace cannot be 
achieved unless our people are given back their legitimate rights: 

— The unconditional right of return and national status for every Pales- 
tinian, when it pleases him to take it; 

— The right of individuals to recover their properties seized by the 
enemy; 

— The right to a democratic life in a democratic country, and conse- 
quently to measures of protection against any sort of aggressive hegemony; 

— The stopping of Zionist immigration. 

That is the minimum on which a peace in Palestine could possibly be 
conceived. 

For the realization of these aims, our Palestinian people have organized 
themselves under the leadership of the Palestine National Liberation Move- 
ment, Al-Fateh. 

Our people’s struggle is therefore represented by Al-Fateh. It is thus 
independent from the actions or declarations of other interested parties. 
‘Israel’ is now in conflict with the Arab countries. There should be no con- 
fusion between the two conflicts. There is the conflict over the 1967 act 
of aggression, and the main conflict over Palestine itself ... 

It is a question here of the existence of a people. Our people are not 
just defending a land by arms; they are not trying to recover a lost land for 
reasons of living space or vanity: it is a question that genocide has been 
committed against a society, a civilization, a complete organism of human 
society. It is in this case a problem of existence; liberation here takes on the 
meaning of a protective action of a social entity. In considering the Pales- 
tine problem, one should think of a social entity in danger and of a criminal 
action against it. The crime has been committed: but now it is a question of 
a people, who do not die.33 


The Palestinians, in formulating their doctrine on peace, have had to 
bear in mind that the Israeli State refuses to honour any U.N. resolutions 
which it considers disadvantageous to itself. These include Resolution 194 
on the refugees’ right of return, and other resolutions on reaffirmation of 
refugee rights, respect for Armistice Agreements, status of demilitarized 
zones and, since June 1967, the rights of newly displaced persons, the 
illegality of the annexation of Jerusalem and respect for the cease-fire. 
The Israelis and their supporters maintain that peace requires the Arab 
States to make concessions: to renounce the rights of the expelled Pales- 
tinians, give the Israeli State diplomatic recognition, forget Jerusalem’s 
historic Arab character and allow the Israelis any territorial adjustments 
they need to place them in a strong strategic position for their next 
blitzkrieg. Other concessions might also be demanded, such as accepting 
Israeli economic domination of the Middle East (the Abba Eban plan). 
Failure to make such concessions will result in the Arabs being accused 


(33) Vers une Paix en Palestine, pamphlet of Fateh Information Section. 
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of intransigence, although the Israelis themselves are not prepared to make 
any concessions. 

The Palestinian people, in rejecting any peace based on concessions 
to the aggressor or territorial adjustments, whether in the framework of 
the Security Council Resolution or any other plan, base themselves on 
the principle in the Atlantic Charter, that territorial changes should only 
come about in accordance with the freely-expressed wishes of the peoples 
concerned. This principle, enshrined in the U.N. Charter as the self- 
determination principle, was violated in 1948 with the establishment of 
the Israeli State. The Palestinian people are not prepared to tolerate a 
“peace settlement” based on the violation of so basic a principle of inter- 
national law. It must be stressed here that the problem is not simply a 
refugee problem, nor is mere enforcement of Resolution 194 an adequate 
solution. The Palestinians have the right not only to return to live in 
Palestine, but also to be a sovereign people there, exercising their right 
of self-determination in the whole of their homeland. 


The self-determination principle, as well as Article 2 of the U.N. 
Charter, established a rule that acquisition of territory by aggression is 
illegal. This had earlier been declared in the Kellogg-Briand Pact, on 
whose basis the Nuremberg Tribunal condemned the launching of aggres- 
sive war as ‘the supreme international crime.” 

Arising from the seif-determination principle is the Palestinian view 
that peace cannot be restored until the racialist Israeli State is overthrown. 
There has been some confusion among the uninformed public abroad on 
this issue, due to Israeli propagandists’ use of emotive phrases (also 
written into the Security Council Resolution) such as “right to exist’ or 
‘tight to live in peace.’ Yet international law denies the right of any state 
bas.d on racial discrimination to exist and to be allowed ‘‘peacefully”’ 
to trample on basic human rights. It has also become increasingly ac- 
cepted in international law since World War Two that a racialist state by 
its very nature is a threat to the peace of the surrounding area. This finds 
expression, for instance, in a U.N. General Assembly resolution which 
notes with concern: 


That the Government of South Africa continues to intensify and extend 
beyond the borders of South Africa its inhuman and aggressive policies of 
apartheid and that these policies have led to a violent conflict, creating a 
situation in the whole of southern Africa which constitutes a grave threat 
to international peace and security. 
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The Assembly, in this Resolution, also considered: 


That effective action for a solution of the situation in South Africa is 
imperative in order to eliminate the grave threat to peace in southern Africa 
as a whole.*4 

South Africa’s racialist policies are undoubtedly a potential threat 
to peace in that they may at any time lead to the outbreak of a full-scale 
war although they have not yet done so. Israel’s racialist policies, on the 
other hand, are a proven threat to peace as they have already caused 
three full-scale wars and may cause a fourth one in future. 

Because it endangers peace as well as contravening basic human 
rights, racialism aroused these words from the U.N. General Assembly: 


That racism, Nazism and the ideology and policy of apartheid are incom- 
patible with the objectives of the Charter of the United Nations and the 
Universal Declaration of Human Rights, the Convention on the Prevention 
and Punishment of the Crime of Genocide, the United Nations Declaration 
on the Elimination of All Forms of Racial Discrimination, the International 
Convention on the Elimination of All Forms of Racial Discrimination and 
other international instruments. 


In that Resolution, the Assembly: 


Calls upon all States and peoples, as well as national and international 
organizations, to strive for the eradication as soon as possible and once and 
for all, of racism, Nazism and similar ideologies and practices, including 
apartheid, which are based on racial intolerance and terror.*° 


The solution put forward by the Palestinian Resistance fully accords 
with these principles, in that it envisages a democratic Palestinian State 
in which all its citizens, of whatever religion or ethnic origin, enjoy equal 
rights. The emergence of the Resistance which represents the Palestinian 
people now offers a solution to this problem where formerly there had 
been a void. Foreign observers interested in the Palestinian question used, 
quite legitimately, to pose the problem: if the Palestinians regain their 
homeland, what will happen to the Jewish settlers? Before the emergence 
of a Resistance genuinely representative of the Palestinians, there was 
nobody who could answer this authoritatively. The void was sometimes 
filled with the words of irresponsible demagogues who had no authority 


(34) Res. 2396 (XXIII) of 2 December 1968. 
(35) Res. 2438 (XXIII). 
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to speak for the Palestinian people. Now, the Palestinians, through their 
Resistance, have spoken in unmistakable terms: those Jews prepared to 
live on a basis of equality as Palestinian citizens will be welcome to do 
so. Nobody can reasonably ask for more than equality with his fellow 
men in basic human rights. 

In this writer’s view, only the Palestinian Resistance has put forward 
a programme for the restoration of peace and the solution of the Palestine 
problem which fully accords with the principles of international law as 
they have evolved today. The fact that the Palestinian people are com- 
pelled to take up arms in order that this programme of secure peace and 
racial equality can be implemented is due essentially to the lamentably 
irresponsible fashion in which the United Nations has acted throughout, 
and the sordid intrigues carried out by the major powers, the “Big Four.’ 

To those who put forward the pacifist argument that any violence 
must be avoided at all costs, and that conciliation is the only way, through 
United Nations or big power mediation, an answer is required. This 
writer recognizes that where international disputes can be solved through 
compromise and conciliation, in a just and legal manner, this is infinitely 
preferable to the use of force. In civil law, the courts can often solve a 
dispute between citizens without them having to resort to the more pri- 
mitive redress of a fistfight. However, there are occasions when law must 
be firm and uncompromising, when the issue is one of basic rights or the 
commission of a crime. If a civil court, as a compromise, allowed a thief 
to keep half of what he had stolen, or permitted a murderer to go un- 
punished, the result would not be social stability, but a total breakdown 
of the law. In the case of Palestine, the issue is not like a dispute over 
fishing rights or the delineation of a border. It concerns principles which 
lie at the heart of the entire concept of international order: the right of 
a people to live in their own land, to exercise self-determination, to live 
free from racial discrimination. It concerns also serious violations of 
international law, crimes against peace, war crimes and crimes against 
humanity committed by the Israeli State, crimes which, if they go un- 
punished, will threaten all the ideals on which civilization is based, as 
did the Nazi crimes. The Palestine question is one where international 
law must be firmly applied, and supported by all those who desire to 
prevent another lapse into barbarism. 

These, then, are the issues at stake in the future of the Middle East. In 
pursuing their quest for a just and lasting peace, the Palestinian people 
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must continue to be guided by their understanding that such a peace 
should be based on respect for the principles of international law. Only 
thus can the threat of war eventually be eliminated from this region of 
the world, and may peace once more prevail in the land of peace. 
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CHAPTER VIII: INTERNATIONAL LAW AND IMPLEMENTATION 


“In the literature of international law there is no mistake which is 
more prevalent, no mistake which has brought more discredit on our 
science than the old rooter tendency of all too many publicists to confuse 
the law as it really is with the law as they think it should be.”* 

Throughout the preceding chapters of this work, this writer has en- 
deavoured to avoid falling into this error and to confine the study to the 
question of Palestine in the light of international law as it stands at its 
present stage of development. In this concluding chapter, however, it is 
necessary to examine international law in the light of some problems posed 
by the Palestinian situation, to point to what this writer regards as ina- 
dequacies in the present international legal structure and to explore pos- 
sibilities for improving the structure and facilitating the progress of 
civilization. 

The first problem posed by the Palestinian situation is that of find- 
ing effective means to deter aggression and safeguard peoples’ rights to 
self-determination as affirmed by the U.N. Charter and other documents. 
In this field, history seems to be repeating itself. In the 1930’s, Manchuria, 
Abyssinia, Austria and Czechoslovakia were successively the victims of 
aggression and illegal seizure without the League of Nations taking any 
effective action to ensure respect for international law. In our day, the 
Israeli acts of aggression are not isolated, but part of a wider pattern. 
This pattern includes the United States aggression against Vietnam, on 
which the United Nations can take no action, since the aggressor is a 
permanent Security Council member who can exercise the right of veto, 
so the matter cannot even be given proper consideration. The United 
Nations has not even succeeded in bringing to an end. the results of many 
acts of aggression of long standing, such as the Portuguese colonization 
of African territories, despite many pious resolutions.and declarations on 
the. granting of independence. Indeed, the outstanding: examples of deco- 
Jonization, like Algeria or South Yemen, have come about not through 


(1) H.A. Smith, The Economic Use of International Waters, (1931), p. 259. 
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the United Nations but through the armed struggles of their peoples who 
have recognized that the existing international legal structure leaves them 
with no other way to secure their legitimate rights. In terms of halting 
aggression, therefore, the United Nations has so far totally failed in its 
task, and international law in this field remains a collection of documents 
of pure theory, devoid of any practical enforcement except through the 
wronged party resorting to arms. 

The second problem is that of combatting racial discrimination. In 
this field, the United Nations has been as fertile in theory as it has been 
barren in practice. The sum total of declarations and resolutions, and 
conventions brought into being through U.N. action, have established now 
beyond all doubt that racial discrimination is a violation of international 
law. Yet two of the world’s most notorious racialist states, with racial 
discrimination built into their constitutions, namely Israel and South 
Africa, are fully accepted U.N. members. The sanctions imposed by the 
United Nations against another racialist state, Rhodesia, while theore- 
tically correct, have so far been about as effective as the League of Na- 
tions’ sanctions on Italy after the invasion of Abyssinia. 

The third problem is that of enforcement of international law to 
deter the committing of serious international crimes, namely, crimes 
against peace, war crimes and crimes against humanity. Immediately after 
the Second World War, it was hoped that a positive start had been made 
to tackle this problem. However, the International Military Tribunals of 
Nuremberg and Tokyo proved to be a false dawn, not the start of a new 
day, for once justice had been done to the Second World War criminals. 
the matter was allowed to lapse. The U.N. General Assembly did, in fact, 
appoint a Committee to draft a statute for a permanent International 
Criminal Court.? The Draft Statute submitted contained many positive 
aspects. As yet, however, nothing concrete has been achieved in terms 
of establishing the Court and, as in other matters, the United Nations 
has failed to take the necessary action. 

The need for international law to be effectively applied in solving 
the above problems is not merely a point of academic interest. It is 
crucial to the future of the human race. The fact that aggression, denial 
of self-determination, racial discrimination and serious international crimes 
are being perpetrated frequently, on a wide scale and with impunity, has 


(2) Res. 489 (V) of 12 December 1950. 
(3) U.N. Doc. A/AC.48/4, Annex I. 
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brought the world to the brink of a very dangerous situation, reminiscent 
in many respects of that in the late 1930’s. A difference is that now the 
crisis is on a wider scale. We are living in an age that sees prolonged and 
bitter conflicts occurring simultaneously in different localities of the globe, 
like the Middle East, Vietnam, the Portuguese colonies. Added together, 
the casualties of these conflicts which have dragged on, now here and 
now there, for the past two decades, amount to a total on a similar scale 
to those suffered in the two world wars. Future historians, in fact, may 
come to regard all these seemingly separate local conflicts as campaigns 
fought within the wider framework of a Third World War: a war not 
between East and West, but between North and South, between the ex- 
ploiting imperial powers of Europe and North America on the one hand, 
and the exploited peoples mainly concentrated in Africa, Asia and Latin 
America on the other.‘ 

The fact that the structure of white supremacist imperial power is 
mainly concentrated on the exploitation of “coloured” peoples bodes par- 
ticularly ill for the future and threatens to give this war (if it has not 
already given it) the character of a war of racial extermination such as 
that waged by Nazi Germany. History, particularly recent history, con- 
tains ample evidence that the most barbarous crimes are those committed 
by those who claim their race is “‘superior’’ against other races whom 
they brand as “inferior.” This Aryan superman logic knows no moral 
restraint, and is now practised by the Israeli and South African regimes 
and other members of the imperial bloc led by the United States. 

In the present state of widespread disregard for international law, 
due in great measure to the United Nations’ failure to fulfil the functions 
for which it is in theory intended, the Palestinian people have no alter- 
native but to carry on armed struggle until the overthrow of the Zionist 
racial philosophy which has upset the peace of the Middle East. What is 
important for the future, and for humanity as a whole, is that the correct 
lessons should be drawn from the Palestinian experience. Otherwise, the 
world may be faced with other similar situations resulting from repeated 
grave violations of international law. As an example of another Palestine- 
type situation, one need only look at Southern Africa. There, two racialist 


(4) The words North and South are used as only approximate terms to denote a 
general picture. There are geographical exceptions, as Australia, in the southern hemi- 
sphere but a member of the imperial military alliance, or Northern Ireland, geographical- 
ly in the north, but an exploited colony. 
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settler States, South Africa.and Rhodesia, maintain a rule very similar 
to that of Israel. The original inhabitants are branded as racially ‘‘infe- 
rior’ and dispossessed of the best land. In South Africa, many have been 
uprooted from their ancestral land and flung, as destitute refugees, into 
“Bantustans.’ The inevitable growth of popular resistance will doubtless 
be used by these two racialist entities, in true Israeli tradition, as an 
excuse to carry out acts of aggression against independent African States. 
A South African-or Rhodesian blitzkrieg against, say, Zambia or Tanzania 
is not a remote possibility, and’ it would doubtless draw experience and 
even help from Israel, in view of the latter’s close links with white supre- 
macists in Africa. The situation in Southern Africa is further exacerbated 
by the powerful Portuguese imperial presence in Angola and Mozambique. 

Ireland, partitioned like Palestine as a result of British rule, is an- 
other situation similar to Palestine in many ways. To preserve its domina- 
tion in the North, the imperial power, Britain, has placed ominous reli- 
gious sectarian overtones on the racial discrimination of the British “‘Pro- 
testant’”’ settlers against the original Irish ‘Catholic’ inhabitants. All in- 
dications are that British imperialism, when eventually faced with a na- 
tional liberdtion struggle. by the Northern Irish people, will resort to 
suppression that is both racialist dnd sectarian, on a scale that could bring 
considerable bloodshed. 

In the face of this severe world crisis in international law, what should 
be done? In the first place, all those states, peoples, national movements, 
organizations and individuals, whatever their origin or nationality, who 
sincerely wish to see international law upheld, need to recognize that this 
cannot be achieved through appeasement of aggressors or racialists. The 
conduct of the racialist imperial alliance has made conflict inevitable, just 
as the conduct of the Nazis and their allies made conflict inevitable in 
the 1930's. 

The second necessity, arising from acknowledgement of the above 
reality, is for all those elements of honest intent to unite their forces in 
resolute opposition to aggression and racialism. One reason for Hitler’s 
initial successes was the vacillation and lack of united purpose among his 
opponents. It must be recognized that the alliance of imperialism and 
racialism is a close organic unity. Israel sells Uzi sub-machine guns to. the 
Portuguese Army and has secret military cooperation with both South 
Africa and Rhodesia, as has been demonstrated. All the racialist states 
are given considerable economic help (through investment capital) and 
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military help (arms supplies and secret NATO cooperation) by imperial 
powers like Britain and the United States. To face such a powerful and 
cohesive power bloc, an alliance of states, peoples and forces against im- 
perialism and racialism is an imperative necessity. Within the framework 
of such an alliance, states and national liberation movements could give 
each other mutual aid, coordinate their struggles so as to place maximum 
pressure on the common enemy when he is weakest, exchange informa- 
tion on operational techniques, arms and ammunition production, training 
methods, ‘intelligence gathered on the enemy’s activities, and other im- 
portant subjects. Such an alliance could lead to a great intensification of 
struggle against racialism and imperialism throughout the world. It could 
appreciably hasten the victory of the forces of human liberation, and 
consequently reduce the toll of human lives which are being lost. 

Thirdly, it is time for a recognition that the United Nations has 
altogether failed to carry out the task with which it was entrusted, and 
that this failure is due to the inherent weakness of its structure, notably 
insofar as the Security Council is concerned. This-means that its inability 
to work for the application of international law on the Palestine question 
will be repeated whenever it faces any similar questions. There is no indi- 
cation that the United Nations would act any more constructively over, 
say, a war in Southern Africa than it has over wars in the Middle East. 
Certainly, it has passed plenty of resolutions condemning South Africa 
or Rhodesia; but it has passed evett more resolutions condemning Israel, 
and none of these have had any effect. The alliance of peoples for libera- 
tion will therefore have to face up to the task of building a new structure 
to be the supreme body of international law. A painstaking study should 
be undertaken to discover precisely why the United Nations has failed and 
what were the weaknesses in its structure which led to that failure, so 
that these errors can be avoided in future. 

Among the tasks which would face a new world organization would 
be the establishment of effective machinery to deter and punish interna- 
tional crimes, and to prevent the use of some of the most atrocious 
weapons of war. For this, the establishment of a permanent International 
Criminal Court is essential. A powerful moral sign of this necessity was 
the enthusiastic public response in many countries to Bertrand Russell’s 
launching of the International War Crimes Tribunal which investigated 
and published details of United States war crimes in Vietnam. . This 
Tribunal, although it lacked the coercive power to punish those whose 
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guilt was established by the evidence, was nonetheless an important 
international “‘bar of public opinion.” The intention was proclaimed by 
Bertrand Russell himself: “The Tribunal must begin a new morality in 
the West, in which cold mechanical slaughter will be automaticaily con- 
demned.’> However, war criminals cannot be deterred by public opinion 
alone, and Bertrand Russell’s valuable public service has indicated that 
humanity must establish an effective permanent Tribunal on Nuremberg 
lines. 

Space permits only a brief outline of these ideas for attempting a 
restoration of respect for international law. They are, in any case, ideas 
which, if they are of any value, will require intensive study and formula- 
tion by large numbers of men, representing many nations and possessing 
much greater qualifications than the modest ones this writer holds. 

These ideas are not offered in the illusion that they will be a panacea 
or a path to Utopia. The hope behind them is that, if they are applied, 
they may result in some moderate improvements in the structure of inter- 
national law and a few small steps along the far-stretching road of human 
progress. The alternative is to remain stuck in our present situation. It 
is up to humanity to decide which of the two alternatives is preferable. 


(5) Final address to the Stockholm Session of the International War Crimes 
Tribunal, 10 May 1967. 
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Appendix I 
TWO RESOLUTIONS 


When the Middle East crisis in the aftermath of the June war was 
debated in the U.N. Security Council, the United States Representative, 
Mr. Goldberg, proposed a draft resolution, which the Jordanian Minister 
of Justice, Dr. Jamal Nasser, has correctly described as ‘“non-balanced 
and one-sided in favour of Israel’’ in its entire context. Mr. Goldberg 
did not succeed in persuading the Security Council to adopt this draft. 

Subsequently, on 22 November 1967, the Council adopted a British- 
sponsored Resolution, No. 242. It is worth comparing the text of that 
Resolution with Mr. Goldberg’s draft. The preambles of the two are 
different. Operative paragraph 1 of Resolution 242, while its wording has 
been slightly altered from Mr. Goldberg’s original, is in substance iden- 
tical. Operative paragraph 2 is identical in both substance and wording 
with that in the Goldberg draft, except that the U.S. proposal to limit the 
arms race was deleted, doubtless because the arms race in the Middle 
East has been very profitable for the big four permanent Security Coun- 
cil members. The other two operative paragraphs are, to all intents and 
purposes, the same in both resolutions. 

It is clear, from a comparison of the two texts, that Resolution 242 
is simply a slightly rewritten version of the U.S. draft proposed by Mr. 
Goldberg, insofar as its most vital parts, the operative paragraphs, are 
concerned. Resolution 242 may therefore be described as non-balanced 
and one-sided in favour of Israel in its entire context. 
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THE GOLDBERG DRAFT 
(Proposed by the United States; U.N. Document S/8229) 


The Security Council, 

Expressing its continuing concern with the grave situation in the Middle 
East, 

Recalling its Resolution 233 (1967) on the outbreak of fighting which 
called, as a first step, for an immediate cease-fire and for a cessation of 
all military activities in the area, 

Recalling further General Assembly Resolution 2256 (ES-V), 
Emphasizing the urgency of reducing tensions and bringing about a just 
and lasting peace in which every State in the area can live in security, 
Emphasizing further that all Member States in their acceptance of the 
Charter of the United Nations have undertaken a commitment to act in 
accordance with Article 2 of the Charter, 

1. Affirms that the fulfilment of the above Charter principles requires 
the achievement of a state of just and lasting peace in the Middle East 
embracing withdrawal of armed forces from occupied territories, termina- 
tion of claims or states of belligerency, and mutual recognition and respect 
for the right of every State in the area to sovereign existence, territorial 
integrity, political independence, secure and recognized boundaries, and 
freedom from the threat or use of force; 

2. Affirms further the necessity: 

(a) For guaranteeing freedom of navigation through international water- 
ways in the area; 

(b) For achieving a just settlement of the refugee problem; 

(c) For guaranteeing the territorial inviolability and political indepen- 
dence of every State in the area, through measures including the establish- 
ment of demilitarized zones; 

(d) For achieving a limitation of the wasteful and destructive arms race 
in the area; 

3. Requests the Secretary-General to designate a Special Representative 
to proceed to the Middle East to establish and maintain contacts with the 
States concerned with a view to assisting them in the working out of 
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solutions in accordance with the purposes of this resolution and in creating 
a just and lasting peace in the area; 

4. Requests the Secretary-General to report to the Security Council on 
the progress of the efforts of the Special Representative as soon as pos- 
sible. 
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THE SECURITY COUNCIL RESOLUTION 
(Adopted unanimously on 22 November 1967; S/RES/242) 


The Security Council, 

(1) Expressing its continuing concern with the grave situation in the 
Middle East, 

(2) Emphasizing the inadmissibility of the acquisition of territory by war 
and the need to work for a just and lasting peace in which every State 
in the area can live in security, 

(3) Emphasizing further that all Member States in their acceptance of 
the Charter of the United Nations have undertaken a commitment to act 
in accordance with Article 2 of the Charter, 

1. Affirms that the fulfilment of Charter principles requires the establish- 
ment of a just and lasting peace in the Middle East which should in- 
clude the application of both the following principles: 

(1) Withdrawal of Israeli armed forces from territories occupied in the 
recent conflict; 

(II) Termination of all claims or states of belligerency and respect for 
and acknowledgement of the sovereignty, territorial integrity and political 
independence of every State in the area and their right to live in peace 
within secure and recognized boundaries free from threats or acts of 
force; 

2. Affirms further the necessity 

(A) For guaranteeing freedom of navigation through international water- 
ways in the area; 

(B) For achieving a just settlement of the refugee problem; 

(C) For guaranteeing the territorial inviolability and political indepen- 
dence of every State in the area, through measures including the establish- 
ment of demilitarized zones; 

3. Requests the Secretary-General to designate a Special Representative 
to proceed to the Middle East to establish and maintain contact with 
the States concerned in order to promote agreement and assist efforts to 
achieve a peaceful and accepted settlement in accordance with the provi- 
sions and principles in this resolution; 
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4. Requests the Secretary-General to report to the Security Council on 
the progress of the efforts of the Special Representative as soon as pos- 
sible. 
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21. 
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25. 


26. 
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Al-Abid, Ibrahim: A Handbook to the Palestine Question (A, E, 
F) (8 L.L.) 
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Bashshur, Munir and El-Shaykh Yusuf, Khaled: Education in Israel 
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Al-Abid, Ibrahim: Israel and Human Rights (E) (8 L.L.) 
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